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March 23, 2016 

 

Jon Regosin, Ph.D. 

Chief of Conservation Science 

Natural Heritage & Endangered Species Program 

Massachusetts Division of Fisheries & Wildlife 

1 Rabbit Hill Road, Westborough, MA, 01581 

 

Re:  Guidance on Applying for a Conservation & Management Permit for Recreational 

Activities Affecting the Least Tern 

 

 

Dear Jon: 

 

Mass Audubon has participated extensively with other stakeholders and Massachusetts Division of 

Fisheries & Wildlife (MADFW) to develop a Habitat Conservation Plan for Piping Plover (HCP) that 

will advance the recovery of the state- and federally-threatened species while allowing flexible 

management of recreational activities on nesting beaches under a state-wide Incidental Take Permit 

(ITP).  

 

It is near certain that authorized covered activities (including reduced fencing and driving by unfledged 

chicks) under the ITP will adversely impact the state-listed Least Tern where it co-occurs on nesting 

beaches with plovers.  In addition, terns will be impacted by covered activities as described in the 

Guidance on Applying for a Conservation & Management Permit for Recreational Activities Affecting 

the Least Tern (LETE guidance) when flexible management is permitted for terns specifically under 

the Massachusetts Endangered Species Act (MESA).   
 

Under MESA, MADFW may permit covered activities that meet performance standards regarding 

avoidance, minimization, and mitigation.  Mitigation under MESA must meet the standard of 

providing a net benefit to Least Tern.  Covered activities, conservation strategies and mitigation will be 

described in a Conservation & Management Permit (CMP) for applicants who meet the performance 

standards of MESA. To assist applicants with preparing a CMP application, MADFW has developed 

guidance for meeting MESA standards with regard to Least Tern. 

 

Mass Audubon offers the following comments on the LETE guidance.  In addition to specific concerns 

regarding Least Terns, we note a need for further clarification on how procedures and standards will be 

coordinated under the Massachusetts Wetlands Protection Act (WPA), MESA, and with other 

associated local, state, and federal planning, permitting, monitoring and oversight activities. 

 

Mass Audubon, with more than thirty years of direct experience in coastal waterbird protection and 

management, has been engaged in science and advocacy for protection of coastal waterbirds and their 

habitats since our founding in 1896.  We were active participants in the development of the Guidelines 
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for Barrier Beach Management in Massachusetts (1994), plans for management of Off-Road Vehicles 

at Cape Cod National Seashore, and many other beach management plans and projects.  Mass 

Audubon also was instrumental in the passage of the WPA and MESA and the adoption and defense of 

regulatory programs under those laws.  Mass Audubon's Coastal Waterbird Program is one of the most 

effective entities working to protect coastal birds and barrier beaches in North America.  Launched in 

1986, the program works with federal, state, and municipal agencies, and with private landowners.  

Through management, science-based conservation, policy development, and education, the Coastal 

Waterbird Program serves as a model for integrated wildlife and habitat management. 

General Comments 

 

The general approach of the LETE guidance is to consider covered activities, avoidance, minimization, 

and mitigation for take of Least Tern in the context of the HCP —i.e. borrowing from the strategies 

developed for Piping Plover.  Although the Least Tern nests in habitat similar to Piping Plover and in 

many instances, plovers may nest within a colony of nesting terns, there are significant and highly 

relevant differences in the basic biology of the two species.   

 

While the Piping Plover is a solitary nester defending territories of 4,000 sq m1, the Least Tern is a 

colonial nester aggregating in colonies of a few to over 1,000 pairs with minimal inter-nest distances (1 

m)2.  There are many fewer locations within the state where Least Tern nest compared to Piping 

Plover, and where there is tern nesting, many more individuals are subject to habitat management 

practices.  Adverse impacts as a result of covered activities at a small number of sites will affect 

significant proportions of the state population.   

 

In addition, although plover chicks are precocial and generally more mobile than semi-altricial Least 

Tern young, tern chicks are known to travel hundreds of meters from nest locations, especially when 

disturbed by humans, dogs and predators3.  Because tern chicks are fed by parents rather than feeding 

on their own from hatching as plover chicks do, tern chicks spend significant periods of time 

unattended while parents are foraging offshore.  The dispersal of tern chicks from a colony makes 

management of beach activities very challenging in comparison to plover chicks which move as a 

brood and are constantly attended by at least one parent. 

 

Finally, Least Tern in general is highly sensitive to disturbance.  Colonies are known to abandon mid-

nesting season permanently leaving unhatched eggs and chicks in response to disturbance4.  These 

important differences in breeding biology and wildlife management make it imperative that CMPs be 

developed to address the specific conservation needs of Least Tern. 

 

Regulatory Nexus with HCP, MESA and Wetlands Protection Act 

 

The HCP is focused on a single federally-listed species.  The activities and associated beach 

management practices permitted pursuant to the HCP may also affect other species protected under 

federal and state endangered species laws, e.g. Roseate Tern and/or Red Knot.  The HCP indicates that 

                                                 
1 Haig, S. M. 1992.  Piping Plover.  In Birds of North America, No. 2 (A. Poole, P. Stettenheim, and F. Gill, Eds.).  

Philadelphia: The Academy of Natural Sciences; Washington DC: the American Ornithologists’ Union. 
2 Thompson, B. et al. 1997.  Least Tern.  In Birds of North America, No. 290 (A. Poole, P. Stettenheim, and F. Gill, Eds.).  

Philadelphia: The Academy of Natural Sciences; Washington DC: the American Ornithologists’ Union. 
3 Massey, B. W.  1974.  Proc. Linn. Soc. NY 72:1-24. 
4 Kotliar, N. B. and J. Burger.  1986.  Biological Conservation 37:1-21. 

http://www.massaudubon.org/our-conservation-work/wildlife-research-conservation/coastal-waterbird-program/wildlife-management
http://www.massaudubon.org/our-conservation-work/wildlife-research-conservation/coastal-waterbird-program/science-based-conservation
http://www.massaudubon.org/our-conservation-work/wildlife-research-conservation/coastal-waterbird-program/policy-development
http://www.massaudubon.org/our-conservation-work/wildlife-research-conservation/coastal-waterbird-program/training-education
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these species are not likely to be affected because of the different seasonal timing of the HCP activities 

vs. use of these same habitats by Roseate Terns or Red Knots.  However, the overall annual plans for 

management of a beach may include activities at locations and times that would affect other protected 

species and their habitats. 

 

Several state-listed species including the Common and Least Tern and the Diamondback Terrapin are 

also protected under MESA and the WPA.  Furthermore, under the WPA, habitat for wetlands-

dependent wildlife is protected regardless of whether or not it is a state-listed species.  Some activities 

such as beach raking or Over Sand Vehicle (OSV) travel also may impact other interests under the 

WPA, e.g. by interfering with natural beach sediment movement and stabilization processes and 

vegetation.  Beach management plans including OSV recreation need to address all applicable laws.  

The draft HCP indicated that MADFW intended to file an Environment Notification Form for review 

under the Massachusetts Environmental Policy Act (MEPA) concurrently with the federal HCP public 

comment period (p.1-15 HCP). That did not occur. The LETE guidance presently under review only 

addresses one species, and in a limited manner. 

 

The Guidelines for Barrier Beach Management (Beach Guidelines) adopted in 1994 were designed to 

comprehensively address all typical beach management activities under both MESA and the WPA, as 

well as many other federal and state laws and regulations.  The Beach Guidelines specifically included 

a list of conditions recommended by the Department of Environmental Protection (DEP) (Appendix I), 

that were deemed appropriate for most commonly proposed activities to meet the requirements of the 

WPA.  The HCP specifically allows certain activities that are not allowed in Appendix I of the Beach 

Guidelines.  This creates significant potential for regulatory confusion and conflict as local 

conservation commissions and DEP issue permits under the WPA while the MADFW will be 

operating in accordance with the HCP pursuant to the federal and state endangered species laws.  

MADFW’s Natural Heritage & Endangered Species Program (NHESP) also has consultation and 

opinion authority over permit applications under the WPA for work in state-listed rare species habitat.  

It is unclear how the standards and procedures will be coordinated and harmonized now that two 

different sets of standard conditions will be in place – one under the HCP and another under the Beach 

Guidelines. 

 

Mass Audubon recommends that NHESP and DEP coordinate to clarify how activities previously 

prohibited under the Beach Guidelines will now be reviewed under the WPA and any other applicable 

local or state laws.  It should also be noted that some municipalities have local wetlands bylaws that 

are more stringent than the state WPA, and that the standards under those bylaws must also be met. 

 

We support the policy decision to make management plans of applicants for CMPS available for public 

review and comment (p. 3 of LETE guidance, p. 5-11 of HCP).  However, the process described there 

is for the request for coverage under the ITP to be noticed on the MADFW website for 15 days prior to 

issuance.  The US Fish and Wildlife Service will be notified via email, but there is no provision for 

notification of the public or other interested parties such as Mass Audubon. It is unclear what will be 

posted – only a brief notice or the full application.  Fifteen days is a very limited review period even if 

public notice is provided and all applicable documents are posted for downloading and review.  This is 

further complicated by the fact that some rare species information is sensitive and cannot be publicly 

issued.  Therefore there is a need for public posting of sufficient information for interested 

stakeholders to provide meaningful feedback, in a timely manner.  The proposed process is too unclear 

and limited in time to be functional, even for an organizations such as Mass Audubon with substantial 
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technical and administrative capacity – let alone a concerned member of the public who may have 

local knowledge about a beach that the MADFW may not possess. 

 

Specific Comments on Least Tern Guidance 

  

Although the Atlantic Coast population of Least Tern is not federally-listed under the U.S. Endangered 

Species Act in contrast to the other discrete North American populations (Interior and California; p. 4), 

all states (except Virginia) on the Atlantic coast from Florida to Maine list the Least Tern under their 

state endangered species laws.  The conservation status of the Least Tern is not secure in any area of its 

range and requires concerted management efforts to ensure a stable population and to advance 

recovery. 

 

Specific Comments 

 

Reduced fencing around nests.  A proposed covered activity in the LETE guidance is to reduce fencing 

around unhatched tern nests from the 50 yards specified in the Guidelines for Managing Recreational 

Use of Beaches to Protect Piping Plovers, Terns and their Habitats in Massachusetts (NHESP 

Guidelines).  MADFW anticipates permitting reduced protective fencing by no more than 15% of the 

colony area.  In the case of this covered activity it will be necessary and must be a requirement of the 

permit to expand fencing once hatching commences to provide the 100-yard buffer specified in the 

NHESP Guidelines to protect unfledged young as the covered activity does not include reduced 

fencing around chicks.    

 

We support MADFW in anticipating that permission will be rarely granted to reduce proactive fencing 

or to move nests.  Peer-reviewed efficacy of movement of Least Tern nests is not described in the HCP 

for Piping Plover.  The justification, feasibility, and probable success of nest moving is highly 

questionable for Least Tern.   

 

Protecting unfledged and recently fledged chicks.  When unfledged Least Tern chicks are present, 

current practice according to the NHESP Guidelines prohibits OSVs within 100 yards of either side of 

the outermost nests in the colony.  If unfledged chicks move outside the colony, the boundaries of the 

protected area are adjusted to provide at least a 100-yard buffer between unfledged chicks and OSVs 

(p.5).  In addition the NHESP Guidelines require that areas of dune, beach or intertidal habitat used as 

nursery areas by unfledged or recently fledged tern chicks, as identified by the Division, should be 

delineated with posts, warning signs or symbolic fencing not later than June 21.  All access by vehicles 

into posted tern nursery areas should be prohibited while unfledged or recently-fledged tern chicks are 

present in these areas, until it is determined that use of nursery areas by young terns has ended (i.e. 

young terns are no longer being fed by adult terns).  The NHESP Guidelines therefore protect Least 

Tern chicks with symbolic fencing and signage from the time of hatching through post-fledging, 

including up to several weeks after fledging when young terns are still being fed by adults on beaches5. 

 

The strategy for protection of tern chicks in the LETE guidance is rooted in the HCP for Piping Plover 

and relies heavily on perceived differences in chick behavior between the two species.  There is undue 

reliance on the supposition that Least Tern chicks are less mobile than plover chicks.  However, tern 

chicks that do move out of the colony area are conceivably at more risk than plover chicks because 

                                                 
5 Thompson, B. et al. 1997.  Least Tern.  In Birds of North America, No. 290 (A. Poole, P. Stettenheim, and F. Gill, Eds.).  

Philadelphia: The Academy of Natural Sciences; Washington DC: the American Ornithologists’ Union. 
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they are isolated, not accompanied by care-giving parents, and easily overlooked by monitors and 

escorts.   

 

A general concern is that the LETE guidance fails to mention the circumstances that most frequently 

cause Least Tern chicks to leave the “confines” of a symbolically-fenced area.  Specifically, 

disturbance within such areas (by human intrusion or dogs), or disturbance in back of such areas can 

result in chicks moving into unfenced areas of the beach6.  In a pilot study of Least Tern chick 

movement conducted on recreational beaches during 2015, Mass Audubon found that chicks moved up 

to 400 m from nest sites.  Distance moved was positively correlated with level of recreational use and 

negatively correlated with beach width7. 

 

In addition, fledglings may remain vulnerable to vehicles for days after they are capable of flight.  

These recently fledged birds may crouch in tire tracks, then “forget” that they can escape danger by 

flying.  Loss of such recent fledglings is perhaps the most unfortunate impact that can happen during a 

breeding season—renesting can potentially occur after loss of eggs, and sometimes loss of young 

chicks—but loss of fledglings essentially eliminates reproductive effort of a pair during that year.  We 

strongly recommend that nursery areas of fledged Least Tern chicks be stringently protected according 

to the Guidelines in addition to avoiding and minimizing impacts of covered activities that pertain to 

unfledged chicks. 

 

Although we support MADFW in prohibiting driving past more than 20 unfledged tern chicks, we are 

concerned that focusing this covered activity where small numbers of terns are nesting, or where terns 

have been unsuccessful hatching young will put small and/or disturbed colonies at heightened risk for 

abandonment.  Approximately 56% of nesting colonies of Least Tern in the state in 2015 had fewer 

than 25 pairs of nesting birds8.  Because of the dynamic use of nesting habitat by Least Tern, and their 

vulnerability to random, site-specific threats such as weather, it is important that both large and small 

colonies be strongly protected. 

 

Finally, we are concerned that the LETE guidance and HCP do not provide a realistic means for 

assuring the competency and reliability of passenger escorts.  All OSV “users” will participate in a 

mandatory orientation each season (p. 8), but no provision is made to ensure that OSV passenger 

escorts will be competent to identify cryptically plumaged Least Tern chicks whose behavior when 

alarmed is to crouch in sand depressions including tire ruts9.  We strongly recommend that OSV 

passenger escorts be sufficiently trained to properly execute their role in preventing the vehicle from 

driving over terns. 

  

Mitigation for exposure to take.  CMP holders will be required to develop and implement a mitigation 

plan to benefit a minimum of 2-4 breeding pairs of Least Tern for every breeding pair, nest or 

unfledged chick exposed to covered activities (p. 9).  We are concerned that the LETE guidance does 

not provide a strong approach to ensuring that net benefit to Least Terns in the state results from 

mitigation.  We recommend MADFW consider unassailable management actions that are highly likely 

                                                 
6 J. Atwood, personal communication. 
7 Bolger, B et al.  2016.  Movement of unfledged Least Tern chicks: Importance of disturbance and erosion.  Presentation at 

Cape Cod Natural History Conference, Cape Cod Community College, Mar 2016. 
8 NHESP.  2015.  Shorebird Cooperators’ Meeting, Cape Cod Community College, Aug 2015. 
9 Thompson, B. et al. 1997.  Least Tern.  In Birds of North America, No. 290 (A. Poole, P. Stettenheim, and F. Gill, Eds.).  

Philadelphia: The Academy of Natural Sciences; Washington DC: the American Ornithologists’ Union. 
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to result in demonstrable benefit and develop rigorous evaluation criteria for adaptive management of 

CMP plans. 

 

It is also essential that adequate capacity be provided both at the beach and within MADFW to 

oversee, monitor, and enforce permit conditions.  Paper conditions that are not adequately monitored 

can result in undocumented losses of chicks or other unanticipated impacts.  Transparency in public 

reporting of the program’s results is also important.  Annual reports should be made available with 

sufficient information for the reader to understand how the program is functioning at individual sites 

and statewide. 

 

In conclusion, because of the challenges associated with managing disturbance and other adverse 

effects of covered activities, we strongly recommend that MADFW adopt a conservative approach in 

determining the feasibility of including Least Tern in CMPs.  We believe in many specific instances, 

avoiding impacts to colonies will best meet the performance standards and intent of MESA.    

 

We also respectfully request further coordination between MADFW and DEP and issuance of updated 

information about coordination under the WPA before the program is implemented. 

 

Thank you for considering these comments.   

 

Sincerely, 

 

 
Jack Clarke      Katharine C. Parsons, Ph.D. 

Director, Public Policy     Director, Coastal Waterbird Program 

& Government Relations    
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