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Section 1
Introduction

Over the last 30 years, the conservation restriction (known in
most other states as a conservation easement) has become
increasingly popular as a land protection tool. Since receiving
legislative recognition in 1969, more than 77,000 acres have
been protected by conservation restrictions held by municipal
conservation commissions and land trusts in Massachusetts.
Various state agencies have also used this tool to protect addi-
tional land.

Conservation restrictions divide interests in land among two or
more parties with the landowner retaining ownership of the
property and the land conservation organization, such as a land
trust or a public agency, holding the conservation restriction.
The conservation organization is responsible for enforcing the
terms of the conservation restriction to ensure that the conser-
vation values of the property are protected in perpetuity.

In past years, conservation organizations, state agencies, and
municipalities sometimes accepted conservation restrictions
without adequate consideration of the extent of the responsibil-
ity that is involved in long-term stewardship of these restric-
tions. Since conservation restrictions are less than a full owner-
ship interest in land, they were thought to entail less responsi-
bility for management. In fact, conservation restrictions carry
significant stewardship obligations that are becoming more evi-
dent with the passage of time.

The following remarks made in 2002 by Land Trust Alliance
(LTA) President Rand Wentworth indicate the conservation
community’s increased realization that stewardship of land sub-
ject to conservation restrictions is vital:

“We...need excellence in the management and de-
fense of conservation easements.... We think that
these easements will protect land forever, but, in fact,
they are becoming increasingly vulnerable to legal
challenge.... Many land trusts are not prepared to
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defend these easements in court: they did not
complete a baseline survey prior to accepting an ease-
ment; they are not monitoring easements annually;
and they lack an endowment to defend easements....”

Over the past few years, land trusts and public agencies across
the country have been working to upgrade their stewardship of
conservation restrictions. It is now generally understood that
good stewardship of conservation restrictions by land trusts and
agencies requires both initial documentation and annual moni-
toring of the resources on the property. The national Land Trust
Alliance’s updated “Standards and Practices” for land trusts in-
clude revised practices for conservation restriction stewardship.
These Standards and Practices are reprinted in the margins of
this Manual. In addition, in 2003, the Massachusetts Land Trust
Coalition convened a group of conservation professionals to
focus on conservation restriction stewardship and defense. The
recommendations of this group, the Massachusetts Easement
Defense Subcommittee, are directed at improved stewardship
by land trusts and state and local agencies that hold conserva-
tion restrictions. These recommendations, as well as an outline
for the development of a conservation restriction enforcement
policy, can be found in the Appendices of this Manual.

This Manual has been developed to take these “best practices”
one step further, providing land trusts and public agencies —
particularly municipal conservation commissions — with a use-
ful reference guide addressing the various aspects of conserva-
tion restriction stewardship. This Manual is the first of its kind
— a detailed reference guide focused on issues surrounding
conservation restriction stewardship. The Manual is intended
both for users who are just beginning a program of conservation
restriction stewardship, as well as for those who are seeking to
upgrade their approach to the stewardship of their restricted
lands. Itis not intended to mandate how things should be done
but to present useful practices — and in some cases alternative
approaches — to achieve conservation restriction stewardship
goals. This manual cannot substitute for individualized legal ad-
vice, and land trusts and conservation commissions are encour-
aged to consult counsel wherever possible in designing and
implementing a conservation restriction stewardship program.
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Section 2

Overview of Conservation
Restrictions and Conservation
Restriction Stewardship

A. What is a Conservation Restriction?

A conservation restriction (“CR”) is a legal document by which a
landowner (or “grantor” in legal terms) conveys a partial interest
in land to a qualified conservation organization or public agency
(known as a “grantee” or “holder” of the conservation restriction).
By granting a conservation restriction, a landowner agrees to
forgo or limit future development and use of the property in order
to preserve identified conservation values — the particular fea-
tures or qualities of the property that are to be protected. These
might include wildlife habitat, scenic views, agricultural land, wa-
tershed protection lands or other important resources.

A conservation restriction is recorded in the chain of title of a
property at the appropriate Registry of Deeds or Land Court so
all present and future owners have notice that the property is
subject to the conservation restriction and that they are required
to comply with its terms. The landowner continues to own the
property and has the ability to sell or convey the property to any-
one at any time, subject to the terms and conditions of the con-
servation restriction. The organization or agency, as “holder” of
the restriction, assumes the responsibility of periodically moni-
toring the property to safeguard the conservation values and
enforce compliance with the terms of the conservation restric-
tion.

A Flexible Tool for Land Protection: Conservation restrictions
have a number of significant benefits as a method of protecting
land. They are particularly useful when the landowner wishes to
continue to own or use the property but wants to ensure that the
conservation values will be protected in perpetuity. In addition,
a conservation restriction is highly adaptable to the needs and
wishes of the landowner and the conservation resources of the
property. By leaving ownership in private hands, conservation
restrictions also help to maintain the local tax base.
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A conservation restriction may be written to prohibit all activities
that may alter the natural condition of the property, or it may
allow agriculture, forestry or other uses that are consistent with
protection of the conservation values of the property. It may
even permit limited development (such as an additional house
or construction of a barn), but must specify the type, extent and
location of such development. For example, if a new structure
or septic system is to be permitted within the conservation re-
striction, a suitable building envelope must be identified within
the restricted area. The specific terms of each conservation re-
striction must be tailored to the property that is being protected.

Landowners who place conservation restrictions on their prop-
erty are not required to allow public access or public use of the
land unless they wish to do so.

Conservation restrictions are generally placed on land in one of
three ways:

M A landowner who wishes to see his or her property pre-
served in perpetuity may donate a conservation restriction
to a conservation organization or a public agency.

M A conservation organization or public agency may purchase
a conservation restriction from a landowner. In some cases,
only the restriction is purchased, leaving the fee ownership
of the property in the hands of the original owner. In other
cases — for example, in an agreement between a land trust
and a public agency to protect a property — one entity may

acquire ownership of the property (the fee interest)

while the other acquires a conservation restriction.

M A developer or landowner may be required by
a municipal or state permitting process to place a
conservation restriction on a portion of a parcel
that is being developed. For example, the open
space in an open space residential development
(also known as a cluster development) may be
subject to a conservation restriction. The Natural
Heritage and Endangered Species Program often
requires a conservation restriction on sensitive
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portions of a property as mitigation for development impacts
elsewhere.

For more information on conservation restrictions, including a
sample, see the “Further Reading” sidebar at the end of this
Section.

Tax Benefits for the Landowner: WWhen a conservation restric-
tion is donated outright or purchased for less than its fair market
value (called a “bargain sale”), the landowner may be eligible
for a federal income tax deduction. To qualify as a tax-
deductible gift, a conservation restriction must be written to be
effective in perpetuity, and be accepted and recorded by a pub-
lic agency or qualified conservation organization such as a land
trust. In addition, the conservation restriction must
provide at least one of the following public benefits
listed in Section 170(h) of the Internal Revenue Code:

e Preservation of relatively natural habitat for fish,
wildlife or plants,

e Preservation of open space for the scenic enjoy-
ment of the general public, or pursuant to a fed-
eral, state or local conservation policy,

e Preservation of land for outdoor recreation by, or
the education of, the general public, or

e Preservation of historically important land areas.

The value of a donated conservation restriction is typically eligi-
ble for a charitable deduction if it meets these requirements, as
further described in the IRS regulations (see “Further Reading”
at the end of this section). The value of the conservation restric-
tion is calculated as the difference between the value of the
land before and after the imposition of the restriction. For exam-
ple, a lot worth $100,000 may only be worth $20,000 if a con-
servation restriction is placed on it that prohibits construction of
any kind. The value of the gift would then be the value before
the restriction minus the value with the restriction, or $80,000.
These values must be determined by a qualified appraiser in a
manner that meets IRS requirements. Note that conservation
restrictions that are required as the result of a regulatory proc-
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ess are typically not eligible for a charitable deduction.

In addition to these potential income tax benefits, landowners
who protect their land with a conservation restriction may be eli-
gible for property tax reductions (by reducing the assessed
value of the land) as well as estate tax benefits (by reducing the
value of their estate). A detailed discussion of tax benefits is
beyond the scope of this Manual; landowners who are inter-
ested in the tax benefits of protecting their land should be en-
couraged to consult with tax and land use professionals to de-
termine the extent of such benefits as applied to their particular
situation and ensure that they meet the legal requirements to
qualify for tax benefits.

Authorizing Legislation: The legislation authorizing conserva-
tion restrictions in Massachusetts (MGL Chapter 184, Sections
31 to 33) was adopted in 1969. The law requires that all conser-
vation restrictions held by land trusts and municipalities must be
approved by the Secretary of the Executive Office of Environ-
mental Affairs (EOEA). Prior to obtaining signatures from the
landowner and holder, a conservation restriction should be sent
to the Massachusetts Executive Office of Environmental Affairs
for review to ensure that it meets the requirements for the Sec-
retary’s signature. If the restriction is held by a private nonprofit
organization, it must also be approved by the municipality
(generally the Board of Selectmen, or Council and Mayor/City
Manager). After the landowner and holder (and any local offi-
cials) sign the document, it receives final approval and signature
by the Secretary of Environmental Affairs. Conservation re-
strictions held by state agencies do not require local ap-
proval.

This local and state approval process is unique to Massachu-
setts. Restrictions granted prior to 1969, and those that do
not go through the approval process outlined above, includ-
ing deed restrictions, require periodic re-recording (after 30
years, and thereafter every 20 years) to maintain their en-
forceability. For this reason, any restriction that is intended to
be permanent — and any restriction for which the landowner
intends to claim a charitable deduction — must go through the
applicable state and local approval process. EOEA main-
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tains a list of all conservation restrictions that have been ap-
proved in Massachusetts showing grantor, holder, date, acre-
age, and registry recording information.

Other Types of Restrictions: In addition to conservation re-
strictions, Chapter 184 also authorizes several other types of
permanent restrictions, including Agricultural Preservation Re-
strictions approved by the Commissioner of Agricultural Re-
sources, Watershed Preservation Restrictions approved by the
Commissioner of the Metropolitan District Commission (now the
Department of Conservation and Recreation), Historic Preser-
vation Restrictions approved by the Massachusetts Historical
Commission, and Affordable Housing Restrictions. While a de-
tailed discussion of each of these types of restrictions is beyond
the scope of this Manual, it should be noted that they also re-
quire documentation and monitoring as described below.

B. What are the Elements of Conservation Restriction
Stewardship?

Organizations and agencies that hold conservation restrictions
have assumed the responsibility of ensuring that the conserva-
tion values of the property are protected and that the terms of
the restriction are enforced in perpetuity The best way to do
this is through a sound stewardship program which includes
documentation of the conservation values and man-made fea-
tures on the property that is being protected by the restriction,
regular property monitoring, and development of a strong work-
ing relationship with owners of restricted properties.

Conservation restriction stewardship — creating Baseline Docu-
mentation Reports and conducting monitoring visits for each
conservation restriction held by your organization or agency —
may seem like an overwhelming task. But as with any big job, it
is helpful to break the task into pieces. Start by gathering good
records on the conservation restrictions held by your agency or
organization. Develop policies and procedures to ensure that
baseline documentation is completed on new conservation re-
strictions as they are accepted. Then go back and begin to
tackle the older restrictions.

While this may seem like a lot of work, it is not unreasonable to
assume that every conservation restriction could eventually be

Land Trust Alliance
Standards and Practices

In 2004, the Land Trust Alliance
(LTA) revised its “Standards
and Practices” their ethical and
technical guidelines for the re-
sponsible operation of a land
trust. LTA requires that mem-
ber land trusts adopt Land Trust
Standards and Practices as the
guiding principles for their op-
erations, indicating a commit-
ment to upholding the public
trust and the credibility of the
land trust community as a
whole. LTA encourages all land
trusts to implement Land Trust
Standards and Practices at a
pace appropriate for the size of
the organization and the scope
of its conservation activities.

Land Trust Standards and Prac-
tices are organized into 12 stan-
dards and supporting practices
to advance the standards. The
practices are guidelines; there
are many ways for a land trust
to implement the practices de-
pending on the size and scope
of the organization. LTA pro-
vides resources to assist land
trusts in the implementation of
Land Trust Standards and Prac-
tices. Additional information and
resources can be found on
LTA’s website, www.lta.org.

The Land Trust Standards and
Practices relevant to conserva-
tion restriction stewardship are
also appropriate for public
agencies (such as conservation
commissions) and are high-
lighted in this space on the fol-
lowing pages.
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Land Trust Alliance
Standards and Practices

Standard 11: Conservation
Easement Stewardship

The land trust has a program of
responsible stewardship for its
easements

Practice 11B: Baseline
Documentation Report.

For every easement, the land
trust has a baseline documenta-
tion report (that includes a
baseline map) prepared prior to
closing and signed by the land-
owner at closing. The report
documents the important con-
servation values protected by
the easement and the relevant
conditions of the property as
necessary to monitor and en-
force the easement. In the
event that seasonal conditions
prevent the completion of a full
baseline documentation report
by closing, a schedule for final-
izing the full report and an ac-
knowledgement of interim data
[that for donations and bargain
sales meets Treasury Regula-
tions Section 1.170A-14(g)(5)(i)]
are signed by the landowner at
closing.

Practice 11C: Easement
Monitoring

The land trust monitors its ease-
ments regularly, at least annu-
ally, in a manner appropriate to
the size and restrictions of each
property, and keeps documen-
tation (such as reports, updated
photographs and maps) of each
monitoring activity.

violated. These violations may be intentional, unintentional, or
the result of an accident (for example, an oil spill or a plane
crash on the property). A future landowner may not be as con-
servation-minded as the landowner who originally placed the
restriction on the property, an owner may misunderstand the
terms of a conservation restriction, or a neighbor may encroach
onto the restricted property with a new shed or fence. A strong
stewardship program will minimize the potential for violations,
ensure that violations that do occur are discovered in a timely
fashion, help maximize the likelihood of positive resolution, and
provide a solid evidentiary foundation in the event that legal ac-
tion is necessary.

A good stewardship program includes a number of elements,
and this Manual contains tips and strategies designed to ad-
dress each of these components. These are:

] preparation of Baseline Documentation Reports
M a regular monitoring program

M cultivation of strong and ongoing relationships with land
owners

M written policies for the enforcement and amendment of con-
servation restrictions

M a source of funds for carrying out conservation restriction
stewardship responsibilities including monitoring and en-
forcement

C. What is Baseline Documentation?

Baseline documentation is a critically important tool for ensuring
that the terms of the conservation restriction are honored. A
Baseline Documentation Report is a written report that ac-
curately portrays the condition of the property as of the
date that the conservation restriction was recorded, and
serves as a benchmark for comparison against future con-
ditions. It contains a description of the property, site maps,
photographs and other materials. Much of this information is
normally gathered during the process of considering whether to
accept the conservation restriction, and is submitted to EOEA
as part of the conservation restriction application. The land-
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owner, holder, preparer, and photographer each attest to the
accuracy of the Baseline Documentation Report by signing affi-
davits. The Baseline Documentation Report is signed by the
landowner at closing and is maintained as a permanent record
of the condition of the land as of the date of the conservation
restriction.

Baseline documentation serves other purposes as well. The
Internal Revenue Service (IRS) requires that a landowner seek-
ing an income tax deduction for a donated conservation restric-
tion provide the holder with a “natural resources inventory” that
describes the condition of the property at the time of the gift.
More specifically Section 1.170A-14 of the Treasury regulations
read, in part,

‘the donor must make available to the donee, prior to the time
the donation is made, documentation sufficient to establish the
condition of the property at the time of the gift. Such documen-
tation is designed to protect the conservation interests associ-
ated with the property, which although protected in perpetuity by
the easement, could be adversely affected by the exercise of
the reserved rights. Such documentation may include:

(A) The appropriate survey maps from the United States Geo-
logical Survey, showing the property line and other contiguous
or nearby protected areas;

(B) A map of the area drawn to scale showing all existing man-
made improvements or incursions (such as roads, buildings,
fences, or gravel pits), vegetation and identification of flora and
fauna (including, for example, rare species locations, animal
breeding and roosting areas, and migration routes), land use
history (including present uses and recent past disturbances),
and distinct natural features (such as large trees and aquatic
areas);

(C) An aerial photograph of the property at an appropriate scale
taken as close as possible to the date the donation is made;
and

(D) On-site photographs taken at appropriate locations on the
property. If the terms of the donation contain restrictions with
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For Further Readin

“The Massachusetts Conser-
vation Restriction Handbook”
published by the Common-
wealth of Massachusetts Ex-
ecutive Office of Environ-
mental Affairs, Division of Con-
servation Services, 100 Cam-
bridge Street, 9" Floor, Bos-
ton, MA 02114, 617-626-1000.
The Handbook and additional
information on conservation
restrictions are also available
on line at the website of the
Division of Conservation Ser-
vices:
http://www.mass.qgov/envir/dcs/
restrictions/default.htm

A sample Conservation Re-
striction is available online
from the Massachusetts Land
Trust Coalition at http://
www.massland.org/pages/
tools/tools.html

Land Trust Alliance, 1331 H
Street NW, Washington, DC
20005, 202-638-4725. LTA’s
2004 Standards and Practices
are available on line at

www.lta.org.

IRS Regulations: 1.170A-14
http://www.wildlaw.org/
easements/TreasReg1-170A-
14-a-d.html

\_

_/

regard to a particular natural resource to be protected,
such as water quality or air quality, the condition of the re-
source at or near the time of the gift must be established.
The documentation, including the maps and photographs,
must be accompanied by a statement signed by the donor
and a representative of the donee clearly referencing the
documentation and in substance saying "This natural re-
sources inventory is an accurate representation of [the pro-
tected property] at the time of the transfer."

Although the IRS regulations place the burden of providing
a natural resource inventory on the landowner (at least for
those transactions where a tax deduction will be claimed),
many organizations and agencies offer to prepare a full
Baseline Documentation Report for the landowner (which
is likely to be more expansive than what is required by the
IRS) to ensure that it is done in a manner that meets the
standards and future needs of the holder for baseline
documentation. In those cases where weather or other
circumstances prevent completion of a Baseline Documen-
tation Report prior to the closing, a basic inventory that
meets the IRS requirements can be signed at closing, with
follow up afterwards to complete the full Baseline Docu-
mentation Report.

The Baseline Documentation Report is used as the primary
reference during subsequent monitoring visits, and pro-
vides important data for property management and for evi-
dence to defend the conservation values of the property in
the event of a violation. Without a comprehensive and
timely Baseline Documentation Report it may be much
more difficult — and sometimes impossible — to identify
violations, or to prove that a violation occurred after the
restriction was recorded.

Conservation organizations and agencies that hold conser-
vation restrictions for which Baseline Documentation Re-
ports were never prepared should make the development
of such reports a priority. While it is more work to go back
in time and develop a so-called “after the fact” Baseline
Documentation Report, it is possible to do so. Preparation

10
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of the Baseline Documentation Report is discussed in
Section 4 of this Manual and a sample Baseline Docu-
mentation Report can be found in Appendix B.

D. What is Conservation Restriction Monitoring?

Upon the acceptance and recording of a conservation
restriction, the conservation organization or public
agency that holds a restriction (the holder) assumes
the responsibility for enforcing the terms of the restric-
tion in perpetuity. In addition to preparing a Baseline
Documentation Report, the holder should also monitor
the property by visiting it annually (or more frequently if
necessary). The principal purposes of monitoring are:
1) to ensure that there are no violations of the terms of
the restriction, 2) to discover and document any viola-
tions that have occurred, and 3) to cultivate a strong
working relationship with the landowner. The more fre-
quent the monitoring, the earlier any violations will be
detected. Detecting violations soon after they occur
may enable the holder to limit their extent and to more
quickly remediate any damage and ensure restoration
of the property.

Regular monitoring can also help prevent unintentional
violations by maintaining the landowner’s awareness
of the restriction, and by letting neighbors and others
know that the land is being regularly inspected. The
monitoring process also creates the opportunity to
develop an ongoing relationship with the landowner
and provide information regarding land management
and protection. This is particularly important for suc-
cessor owners who acquired the property after the
conservation restriction was in place and were not in-
volved in crafting the terms of the restriction.

In order to build a useful record of property conditions
over time, monitoring should be conducted using con-
sistent practices and procedures from one year to the
next. These are discussed in Section 5.

‘0‘

Further Reading,
Continued

The Conservation Easement
Handbook, Trust for Public
Land and Land Trust Alli-
ance, 2005.

Other websites of interest:

www.massland.org

www.massaudubon.org/land

www.http://
www.thetrustees.org/

pages/2519 putnam_conser
vation institute.cfm

www.sudburyvalleytrustees.
org (see stewardship sec-

tion)

T
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Section 3

Researching Conservation
Restrictions and Other Land Records

The first step in good conservation restriction stewardship is to
ensure that you have basic information about each of the conser-
vation restrictions that your agency or organization holds. You
may be starting out with excellent, current records, or you may
need to “start from scratch.”

If you do not have information about the conservation restrictions
that you currently hold, you will need to begin by doing some re-
search to identify existing conservation restrictions, obtain legal
documents and boundary descriptions or surveys, and find out
who currently owns the land.

The first step is to compile a definitive list of all conservation re-
strictions held by your agency or organization. All conservation
restrictions should be on record at the Registry of Deeds for your
area. The town’s assessing office may also have information
about existing conservation restrictions. A list may be in your
community’s most recent Open Space and Recreation Plan. The
Massachusetts Division of Conservation Services within the Ex-
ecutive Office of Environmental Affairs can also provide a list of
the conservation restrictions they have in their records for any
community.

This section of the Manual contains information about basic land
records that can be found in municipal offices as well as how to
navigate the Registry of Deeds. A list of key documents that
should be in each conservation restriction file can be found in the
margin of the next page. The decision about where to start with
research should be made by the holder of the conservation re-
strictions and is a function of the geographic scope of your or-
ganization or agency. Municipalities or land trusts that are based
in one community are likely to find that the easiest starting place
is the municipal assessing office. Regional or statewide organi-
zations may find it more efficient to gather information from the
Registry, particularly where information is available on line. In

12
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some cases, a combination of both will be needed. While this
Manual is not intended to be a comprehensive guide to title re-
search, the basic information here should enable most conser-
vation restriction holders to locate the documents that are
needed for conservation restriction stewardship.

A. Searching for Land Records

Deeds, Conservation Restrictions, and Other Instruments
of Conveyance: A deed is the instrument of record of the trans-
fer of title (ownership) to land. There are other “instruments of
conveyance” that are used to record the transfer of interests in
land, including restrictions, conservation restrictions, ease-
ments, mortgages and wills. In order to be valid, each instru-
ment of conveyance must be placed on record or “recorded” so
that it is available for public inspection. Once recorded, these
instruments put the public on notice that an interest in property
has been created or changed hands (in legal terms, this is
known as “constructive notice”).

These instruments may be recorded at one of the Common-
wealth’s Registries of Deeds or the Land Court. Other instru-
ments affecting title to land may be found at the Registries of
Probate. These are often, but not always, housed together at
the Commonwealth’s 21 Registry of Deeds offices. Each of the
Registries has a computer system that allows users to access
many documents electronically via dedicated terminals. How-
ever, there are different systems in place, so that a user familiar
with one system may find that help is needed at a different Reg-
istry. All of the Registries have staff available that can assist in
using the computer systems. Many of the Registries also pro-
vide for free on-line searching (and sometimes printing) of re-
cent documents. Registries vary tremendously in the extent of
historical information available on-line, and it is often necessary
to go to grantor and grantee indexes to obtain older land re-
cords information. A list of towns with their applicable Registries
as well as addresses, phone numbers and web links to each
Registry can be found at the website for the Secretary of the
Commonwealth, www.sec.state.ma.us/rod/rodidx.htm.

Registries of Deeds and Recorded Land: The majority of land
records are located at the Registries of Deeds. The Registries

S
e

Creating Master
Conservation Restriction Files

As a starting point, every land
trust and agency that holds con-
servation restriction should have
a master file for each conserva-
tion restriction that it holds.

The following items are essential
components of each file. Loca-
tions for finding documents are
noted where applicable.

|Zl a copy of the conservation
restrictions with all
signatures [Registry or As-
sessor]

a copy of the grantor’s deed
[Registry or Assessor]

a copy of any surveys or
plans of the restricted prop-
erty [Registry]

The name of the current
property owner and copy of
the assessors map
[Assessing Office]

Copy of any Baseline Docu-
mentation Report

Copy of monitoring reports

Any other relevant docu-
ments (title reports, notes
from meetings with land-
owner, etc.)
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Current Massachusetts
Registry of Deeds Websites:

Berkshire (North/Middle/South)

Dukes
Franklin

Hampshire

Middlesex North & South

Nantucket

Suffolk
Worcester South
www.masslandrecords.com

Barnstable
www.bcrd.co.barnstable.ma.us

Bristol-Fall River
www.fr-registry.com

Bristol North
www.tauntondeeds.com

Bristol South
www.newbedforddeeds.com

Essex South
www.salemdeeds.com

Essex North
www.lawrencedeeds.com

Hampden
http://204.213.242.147/alis/
ww400r.pgm

Norfolk
www.norfolkdeed.org

Plymouth

http://
regdeeds.co.plymouth.ma.us/

Worcester North
http://151.203.96.11/alis/
ww400r.pgm

For Updated Statewide
Information:
http://www.sec.state.ma.us/rod/
rodidx.htm

were created to safeguard and make available legal instruments
pertaining to rights to real property (e.g., deeds, mortgages,
liens, easements, rights of way and deed restrictions), and sup-
porting documents such as surveys and plans. The Massachu-
setts registries’ archives go back as far as the early 1640s and
are current to within several hours of the present.

Registry clerks examine each instrument to ensure that it meets
Registry recording standards. All instruments are bound in re-
cord books in the order they are received. The Registry com-
puter assigns a document number and records the book and
page number, and time and date of recording, and indexes the
instrument based on the names of the grantor and grantee and
the property address.

The Land Court and Registered Land: The Land Court Depart-
ment of the Trial Court (generally referred to as the Land Court)
has jurisdiction over the registration of title to real property and
over title disputes throughout the Commonwealth. When the
court is asked to settle a title claim, it researches the history of
ownership up to the present using Land Court and Registry ar-
chives, and interviews parties with knowledge of the property.
The Court may issue a Certificate of Title that guarantees both
the title and boundaries of the property, which is then referred to
as registered land (as compared to recorded land). Information
about registered land may be found at the Land Registration De-
partments within each of the registries.

Registry of Probate and Land Transferred by Will or
Intestate Succession: When a landowner dies, title to their land
may be passed to others either via a written will, or by the “rules
of intestacy” which provide for the disposition of an estate’s as-
sets absent a will. When title is passed to the landowner’s heirs
by either means, the transfer will be recorded at the county Reg-
istry of Probate, and may well not be reflected in the records at
the Registry of Deeds. Generally it is necessary to visit the Reg-
istry of Probate in order to view this information as it is not avail-
able on-line.

B. Registry of Deeds Research

Records at the Registries of Deeds and Land Registration De-
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partments (Land Court) generally may be searched by the
name of the grantor (the party conveying an interest, such as a
seller, or the landowner that conveyed the conservation restric-
tion), name of the grantee (the party receiving the interest, such
as a buyer or the holder of the conservation restriction), book
and page number, document number, street address or munici-
pality. Land Registration Department records can also be
searched by certificate of title and court case number. The Reg-
istry of Probate indexes its records by name of the deceased
(“decedent”) and a probate number.

Note that the indexes for the Registry of Deeds, Land Court and
Registry of Probate are separate. Unless you have a specific
Land Court Certificate number (usually shown as Cert# or
C.O.T. in the reference) or Probate number (usually a reference
beginning with a P) for a document you are seeking, it almost
always makes sense to begin your research at the Registry of
Deeds and then search elsewhere if you are unsuccessful.

Conservation restrictions should contain a reference to the
grantor’s deed (e.g. “For title reference, see deed from John
Smith to Robert Jones dated July 14, 1993 and recorded at the
Worcester District Registry at Book 13570 Page 90”). This is a
good starting place for research, as many of the other instru-
ments of interest such as maps, plans, easements or rights of
way will be referenced in the deed. If there is no such reference,
begin your research using the name of the grantor of the restric-
tion. If you don’t know the exact name of the grantor, it is possi-
ble to “back search” for the document using the name of the
grantee — the holder of the conservation restriction.

Finding subsequent owners: Search under your grantor’s
name from the date of the conservation restriction forward to
see if they have been the grantor on any subsequent deeds.
Review those deeds to see if they apply to the property subject
to the conservation restriction. If your grantor is deceased and
no deed can be found, search under his/her name at the Regis-
try of Probate. For older conservation restrictions, it may be
necessary to consult the hard copy grantor/grantee index.

Finding a boundary description: Start by locating the gran-
tor's deed to see if there is a “metes and bounds” (distances

Tips for Reg-
istry
Database
Searches

® Your organization or munici-
pality may appear several
different ways in the data-
base — and often an exact
match is required. Try en-
tering less information, for
example “Audubon” rather
than “Massachusetts Audu-
bon Society” or “Mass Audu-
bon.”

® \When asked to select a type
of document, one option is
often “restrictions.” Be
aware, however that some-
times conservation restric-
tions are incorporated into
deeds. In other situations,
the Registry may not have
coded the document as a
“restriction.” When in doubt,
cast a broader net based on
the name of the land owner
or land conservation organi-
zation or agency.

® |f searching for a restriction
held by a municipality, try
searching just on the name
of the Town rather than the
more specific holder of the
restriction, i.e., “Lincoln
Conservation Commission”

® |f you are at the Registry,
ask at the desk for help.
The staff there are generally
very willing to help point you
in the right direction.
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and directions) description of the property. If not, find that gran-
tor's deed reference, and then examine that document. As you
“chain back” through title to the property, be mindful that some
prior deeds may convey a larger parcel that contains the prop-
erty subject to the conservation restriction. If there is no re-
corded description, it may be possible to compile one based on
the boundary descriptions of abutting parcels.

Finding a map or a plan: Use the technique described above
to see if there is a reference to a plan in any deed, or search the
recorded and registered plans based on the property address,
or current and prior owners. As above, it may be possible to
compile a map based on maps of abutting parcels. Note that
plans are generally not recorded in the same books as deeds
and other instruments, but in a separate set of oversized plan
books. They are also indexed separately at the Registry and
Land Court. As an example Plan Book 30, Page 4 is not the
same as Book 30, Page 4. Plan Books are often in a separate
section of the Registry, but are also available for inspection

and copying — sometimes in hard copy and sometimes on
film.

Finding easements or other encumbrances: Any ease-
ments or encumbrances over a property should be recited in
each subsequent deed, but often they are not. Search the
records using the current and previous owners as grantors to
uncover these instruments. It is important to research ease-
ments that were recorded prior to the conservation restriction
as they may affect the activities that can take place within the
restricted area. For example, if an abutting landowner has an
access easement over land subject to the conservation re-
striction, they may have the right to build an access road

across the conservation restriction even if new roads are spe-
cifically prohibited under the terms of the restriction.

C. Municipal Records Regarding Conservation Restrictions

Conservation Commissions, Planning Boards, and Boards
of Selectmen: Within a municipality, the first place to start gath-
ering records about existing conservation restrictions is with the
local Conservation Commission who may already have existing
files and/or may have information about restrictions in the most
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. ____________________________________________________________________________________________________________________________|
recent copy of the municipal Open Space and Recreation Plan,
if there is one.

It is also worth a visit to the Planning Board office to see if they
have any records about conservation restrictions. In many
communities, such restrictions have been required as part of
the permitting process for subdivisions (e.g., open space or
“cluster” subdivisions) or other development. Planning depart-
ments may also have access to Geographic Information System
maps, which may be useful in producing Baseline Documenta-
tion Reports and assisting with other conservation restriction
stewardship responsibilities.

Town Assessing Offices: Perhaps the most accessible and
useful place to start to gather information about land subject to
conservation restrictions (particularly at the local level) is at the
municipal assessing office for the community where the restric-
tion is located. These offices are the repositories for informa-
tion required to calculate and collect property taxes and, as a
result, are likely to have information about parcels subject to
conservation restrictions. The assessors’ tax maps show each
property indexed by map, parcel and lot number. In some com-
munities these maps are more detailed and may even show
land subject to conservation restrictions. Note also that the as-
sessor's maps are designed to show the general location of
properties in relationship to one another, and are not a substi-
tute for survey plans when it comes to locating boundaries in
the field.

Assessors also maintain a listing of all property owners in the
town. Using either the owner’'s name or the map, parcel and
lot number, you can access the information in property listing
books and/or field cards maintained by the assessor (many
of these “cards” are now computerized). The field cards typi-
cally include the following information:

M Owner’s name and mailing address
M Property address

M Owner’s title reference (the Registry book and
page reference for the owner’s deed)
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Date of purchase

Improvements, if any, and the date they were made
Acreage

Assessed value of land and improvements

Taxes assessed

Tax status (e.g. Chapter 61, 61A or 61B)

Assessing offices also generally have copies of deeds for prop-
erties in their community. Obtaining this information prior to
visiting the Registry can save a great deal of time in searching,
since you will able to begin your search with the current owner’s
name, deed reference (and possibly a boundary survey refer-
ence), and date of conveyance already in hand, and use this
information to locate the conservation restriction and other infor-
mation that is on record at the Registry.

NNNRNNN

The assessing office is also a handy place to quickly gather
contact information about the current owner of a restricted prop-
erty as well as similar information about abutting landowners.
This can be helpful if you are trying to identify the name of an
abutter who might be responsible for encroachment on land
subject to a conservation restriction or to find surveys of abut-
ting land.

Note that assessing offices vary widely in the type of informa-
tion available. Some have sophisticated computer systems that
are available on-line, whereas others still rely on paper records.
The staff at assessing offices are generally very helpful and
knowledgeable about lands in their town and may also be able
to assist in identifying land subject to conservation restrictions.
In smaller communities, assessors’ offices may only be open
one or a few days a week, and only during certain hours. Call or
visit the town’s web site for this information. Many towns now
make assessor data available on line and more than 40 com-
munities have field card data available through the Community
Software Consortium at http://csc-ma.us. Another source is the
Vision Assessors Database at http://www.visionappraisal.com/
databases/mass/index.htm.
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Section 4
The Baseline Documentation Report

A. Preparing the Baseline Documentation Report

Much of the information required to prepare a Baseline Docu-
mentation Report may have been gathered as part of the pre-
acquisition review of a conservation restriction The Baseline
Documentation Report can be prepared by either a trained staff
person or volunteer for the conservation organization or public
agency, or by a hired consultant. Typically, preparation of a
“basic” Baseline Documentation Report requires a day in the
field to verify boundaries, take photographs and document the
resources found on the site. Additional time is needed to
gather all of the various information that is incorporated into the
report. Large or complicated properties will take more time. It
is generally preferable to prepare the report when there is no
snow cover and when the leaves are off the trees. Such condi-
tions make it easier to find and photograph property boundaries
and to locate man-made features like trails and roads.

As conservation organizations and agencies consider how best
to ensure that Baseline Documentation Reports are prepared in
a timely fashion — and weigh the option of having them done “in
house” versus hiring a consultant — factors to take into consid-
eration include the availability of funds, volunteer suitability,
staff capacity and the desirability of having such reports pre-
pared in a consistent format. If an organization or agency pre-
pares many Baseline Documentation Reports each year, it may
make sense to have a trained staff person who will do this and
acquire the needed equipment. Where the need for baselines
is occasional, contracting this work to a consultant or a sea-
sonal intern (such as a teacher or graduate student during the
summer) may be more efficient. Whatever the approach, it is
important to consider preparation of a baseline as an essential
part of the project — just as with legal review or survey work.
This subject is discussed further in Section 6.
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B. Contents of the Baseline Documentation Report

The Baseline Documentation Report is a comprehensive record
of each conservation restriction. A sample table of contents ap-
pears below and a sample report is included in Appendix B:

1. Conservation Restriction Abstract
2. Directions to Site
3. Conservation Restriction History and Chronology
4. Property Conditions Report
5. Site Maps
USGS Topographical Map
Survey or Plan
Assessors’ or Tax Map
Aerial Photograph
Navigation Map
6. Baseline Photographs
Photopoint Map
Table of Photopoint Locations
Photolog
Photographer’s Affidavit
7. Executed Conservation Restriction
8. EOEA Application
9. Preparer’s Affidavit
10. Landowner (Grantor) Affidavit
11. Holder (Grantee Affidavit)

This Section describes the process of preparing for a baseline
documentation site visit, navigating around the property, taking
and documenting photographs and gathering data to be used in
the Baseline Documentation Report. It also includes a discus-
sion of how to compile the report. Appendix A contains more de-
tail on the use of Global Positioning Systems (GPS) receivers,
Geographic Information Systems (GIS), and aerial photographs.
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C. The Baseline Documentation Site Visit — Preparation

It is important that the Baseline Documentation Report be tai-
lored to the specific terms of the conservation restriction. The
purposes and prohibitions listed in the conservation restriction
may give rise to particular baseline documentation require-
ments. For example, a prohibition against construction of any
kind requires that all existing structures on the property be
documented. Without this information it may be difficult to de-
termine if a structure pre-dated or post-dated the conservation
restriction — and thus to determine whether its construction is a
violation of the terms of the conservation restriction. Similarly, a
prohibition against the construction of new roads requires that
all existing roads be mapped and the size and type docu-
mented. If the purpose is to “protect views of the Charles River
from Washington Street”, then the Baseline Documentation Re-
port should contain representative photographs and diagrams of
these views. If the purpose is to protect one of the few occur-
rences of an endangered plant species, then photographs of the
areas of the property where these plants occur — and of the
actual plants — should be included, along with maps and infor-
mation on how best to find and monitor the local population of
this species. If the restriction limits expansion of an existing
structure, it is important to document the exterior of the struc-
ture and its dimensions, so that when the property is monitored
in the future there is a reliable baseline for what existed at the
time the restriction was imposed. Similarly any reserved build-
ing envelopes should also be documented.

Creating a Conservation Restriction Abstract: The pur-
pose of the Conservation Restriction Abstract is to summa-
rize the information contained in the restriction into one or
two pages that can easily be referred to in the field. A com-
pleted Conservation Restriction Abstract can be found in
the Sample Baseline Documentation Report in Appendix B.
Some organizations and agencies find this to be a very
helpful and convenient reference, while others prefer to skip
this step and always refer to the full conservation restriction
when conducting field work.
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For baseline documentation and monitoring, the key sections of
the conservation restriction are 1) the purposes of the conserva-
tion restriction, 2) the identification of the conservation values to
be protected, and 3) the prohibited and permitted uses of the
property and reserved rights. These key sections should be
summarized and entered in the “Summary of Restrictions” sec-
tion of the Conservation Restriction Abstract.

The purposes may be enumerated in a separate “Purposes”
section of the conservation restriction, or contained in the first
few paragraphs of the document. The purposes section lays out
the essential intent of the restriction, such as “The grantors, in
order to insure preservation of the property in its natural, open
and scenic condition, hereby grant to the Land Trust of Arling-
ton, a Massachusetts not-for-profit corporation having its princi-
pal office in Arlington, Middlesex County, Massachusetts, a per-
petual conservation restriction pursuant to Chapter 184, Section
31 et seq. of the General Laws of Massachusetts”. In this case
the purposes include “preservation of the property in its natural,
open and scenic condition.”

The conservation values of the conservation restriction, often
included in the description of the purposes or listed just below,
are the specific features of the property that the conservation
restriction is designed to protect. These may be specific re-
sources on the property (e.g., “The Premises include two areas
identified as BioMap Core Habitat by the state’s Natural Heri-
tage and Endangered Species Program...”), or the public bene-
fit to be derived from the protection of the premises (e.g.,

“Conservation of the Premises will contribute to the pro-
tection of the scenic landscape which is visible from Pied-
mont Street.”).

The prohibited and permitted uses section of a conserva-
tion restriction spells out a) activities and uses that are
prohibited by the conservation restriction (e.g., destruction
of vegetation, construction of any kind), b) permitted uses
that would otherwise be prohibited by the terms of the re-
striction (e.g., cutting of vegetation to maintain trails, or
construction of a shed not to exceed 800 square feet in
footprint) and c) specific uses that require the prior review
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and approval of the holder (e.g., commercial forestry pursuant
to an approved forest cutting plan, or construction of an ac-
cessory garage within the building envelope shown on the at-
tached plan).

As you prepare for the field visit to the property, make a list of
areas to visit such as important natural features, boundaries,
and reserved areas for new construction (generally referred to
as building envelopes) and note them in the Suggestions for
Key Locations/Features to Inspect section of the Conservation
Restriction Abstract.

The “Site Visit Notice” section of the Abstract should summa-
rize the amount of notice (if any) that must be given to the
landowner for monitoring the conservation restriction (this may
be spelled out in a section titled “Access” or contained else-
where in the conservation restriction). There may be special
access provisions, such as the right of the landowner or his/
her representative to be present during property inspections.
If the conservation restriction is silent on this subject, note the
fact that notice is not required (although as noted in Section 5,
it is always a good idea to advise the landowner even if notice
is not expressly required by the Conservation Restriction).

Directions: Consult a map (e.g. Yahoo Maps or Mapquest)
for detailed driving instructions to the property. Use the prop-
erty maps or plans to locate a corner of the property near the
road. Use this information to prepare Directions to Site (see
Sample Directions in Appendix B).

Property Maps: Gather existing maps of the property that will
help you understand the features of the property and its
boundaries, including any available survey plans and asses-
sors maps. Draw the property boundaries (by hand or using
mapping software, such as GIS) on a recent aerial photo-
graph and USGS topographical map, and prepare a naviga-
tion map showing the corner monuments and the distances
and directions of all boundary lines. When you visit the prop-
erty, follow these directions and make sure they are clear. For
more information on USGS maps, aerial photographs and
mapping property boundaries, see Appendix A.

What to Bring in the Field
M Directions to the site

M A reduced survey plan
or other map of the
boundaries and monu-
ments with distances
and directions of bound-
ary lines. Property de-
scriptions for any areas
that are in question.

M A recent aerial photo-
graph and USGS topo-
graphical map with the
property boundaries
drawn by hand or digi-
tized using GIS (see
Appendix A)

4] Compass & 100 foot
measuring tape

4] Clipboard, paper, and
writing instruments.

M Plastic sleeves for any
important documents

M If available, GPS with
external antenna, fully
charged batteries and
chart of satellite avail-
ability throughout the
day of the visit.

M camera with charged
batteries and film or
memory cards

4] Boundary flagging or a
pointer

M A copy of the CR and/or
CR Abstract
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Contacting the Landowner: Prior to visiting the property to
gather information in the field for the Baseline Documentation
Report, you should contact the landowner by either letter or
telephone to let the landowner know that you will be doing the
Baseline Documentation Report, when you will be there, and
what kind of information you will be gathering. Find out in ad-
vance whether the landowner would like to accompany you on
the site. In most cases, the landowner will be in the process of
finalizing the terms of the conservation restriction and so they
are likely to be able to be of assistance in pointing out areas of
the property that require special documentation (e.g., building
envelopes or areas where future clearing is proposed). Be
aware however, that landowners may not always be clear on
the exact locations of property boundaries. When in doubt al-
ways check measurements against the survey plan or property
description.

D. Photography & Note-Taking in the Field

Photographs are a visual record of the property conditions at or
near the time a conservation restriction is recorded. The Base-
line Documentation Report should include photographs of the
boundary of the property as well as the conservation values to
be protected and any man-made features. All images should be
in color, using either digital or traditional film photography. Digi-
tal photography is discussed in Appendix A.

As you prepare for your property visit, plan a route of travel that
will encompass the list of specific areas in the “Suggestions for
Key Locations/Features to Inspect” section of the Conservation
Restriction Abstract and as much of the boundary as possible.

Try to organize your route in a logical sequence. This
will make it easier to keep photographs organized and
for future monitors to relocate your photopoints.

All photographs should be tied to accurate GPS points
(see Appendix A) or permanent features to allow them
to be reliably relocated by property monitors in the fu-
ture. If GPS coverage is not being used, or is temporar-
ily unavailable due to terrain (e.g., deep ravines or
dense tree cover), establish photopoints at physical fea-
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tures that can easily be located and identified such as intersec-
tions of stonewalls, trails, boundary markers or large trees.

For efficiency, take several photographs at each photopoint. For
example, take photographs in opposing directions along the
boundary line, and then one or more into the restricted area
from the same point. Find the compass bearing of each photo-
graph by pointing the compass in the direction the picture was
taken, and then moving the bezel to align the north arrow with 0
degrees. Read the azimuth (or compass bearing) at the mark
along the centerline of the compass while it is in line with the
center of the photograph. For more information on how to use a
compass in the field see Appendix A.

Photographs: If the boundary is not marked or well monu-
mented, locate and photograph the boundary first, then move
on to photograph other areas. When following a boundary with-
out line markers such as a fence or blazes, locate two boundary
markers and then go back and take photographs of the property
boundary between them. These techniques will insure that all
photographs are taken within the subject property. See Appen-
dix A for information on boundary location.

Boundary photographs should be spaced to give an accurate
representation of the property conditions along the boundary.
One need not document the entire boundary with a series of
overlapping photographs. In open areas, one photograph can
document several hundred feet. In dense cover or hilly areas,
look for vantage points that will allow each photograph to con-
tain as much of the boundary line as possible.

Be sure to document areas of the boundary where future en-
croachment is likely such as along public roads, where woods
roads and trails enter the property, and where an abutting prop-
erty is actively used up to or near the boundary. Remember that
lands that are undeveloped today may be subdivided in the fu-
ture, so unless abutting land is protected, it is reasonable to as-
sume that encroachments may occur in the future.

Take photographs of the interior to give an accurate representa-
tion of the undeveloped portions of the property, to show man-
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made features such as buildings, roads and bridges, and to
document any of the conservation values identified in the con-
servation restriction.

Also note and photograph any areas where encroachments
from adjacent properties or dumping has occurred on the prop-
erty. Where appropriate, follow up with the landowner to make
sure that they are aware of the situation and will take steps to
eliminate the problem.

As you take photographs, in some locations it may be helpful
to mark the boundary or a particular item of interest in the pho-
tograph with a pointer or flagging tape so that it may be more
clearly seen in the photograph.

Photography Field Notes: For each photograph, record the
date, a photopoint number (i.e., the waypoint number if using
GPS), the photograph number (the JPEG number if using a
digital camera; roll number and photograph number if using a
film camera), azimuth or compass bearing of the photograph,
and any nearby boundary marker such as a corner pin or
bound, wall, blaze or fence. Some holders take pictures of
boundary monuments with enough context in the photo to
make them easier to locate next time, especially if GPS is not
being used.

Baseline preparers who are not using GPS and GIS will want
to annotate a map of the property with photopoint numbers
and arrows showing the direction of each photograph. The
goal is to have a reference map that allows future property
monitors to easily relocate the point from which each photo-
graph was taken in the field. A sample hand-drawn map can
be found in Exhibit A.

Write a brief but detailed annotation for each photograph or if
your camera permits sound recording, record a brief annota-
tion for each photograph as you take the picture. For example,
a photograph along a boundary might be labeled “View north-
northeast along boundary back toward corner, restricted area
is to the right of the tree blaze in the photograph”. Such details
facilitate error checking and correction during the creation of
the Photolog. It is critical to make these notes in the field as

26




SECTION FOUR— THE BASELINE DOCUMENTATION REPORT
. ____________________________________________________________________________________________________________________________|

Exhibit A—Hand Drawn Photopoint Map*

*Note that the locations of all photopoints are documented in detail on a separate page, allowing them to
be relocated in the field.
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the photographs are taken, otherwise deciphering the con-
tents of each photo in the office can be extremely challenging,
particularly if you are taking photographs in the woods. It may
be helpful to bring along a partner to assist in note taking.

When walking the property, take note of the dominant tree
and shrub species and any wildlife sightings. This information
will be used in the Property Conditions Report to provide infor-
mation on the habitats found on the property.

E. Wrapping Up the Field Visit:

Depending upon the terms of the conservation restriction, ad-
ditional field work may be needed. For example, if there are
structures included in the restricted area, you may want to
photograph and measure the dimensions of the structure, par-
ticularly if the CR prohibits or limits any expansion. You
should find and photograph any building envelopes that will be
included within the CR.

Before leaving the property, make note of any items that will
be helpful as you write up your report. Include items such as:
wildlife observed, interesting features to visit in the future,
boundary conditions (e.g. “the northeast boundary line follows
a wire fence for most of its length” or “the northeast corner
needs permanent identification”), or information gleaned from
discussions with the landowner or neighbors. Other potential
items include areas of concern due to current land use or like-
lihood of future encroachments.

If the landowner lives on the property you should consider
stopping by to let the owner know that you have completed
your work for the day and see if they have any questions or
concerns regarding your site visit.

Make sure to sit down and organize field notes, photopoints,
and photographs as soon as possible after the field visit, while
the property is fresh in your mind.

F. Compiling the Baseline Documentation Report

Once the Field Visit is complete, the next step is to write and
compile the remaining sections of the Baseline Documenta-
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tion Report. The following sections are keyed to the sample
Table of Contents in the beginning of this section.

The Conservation Restriction Abstract and Directions to
Site are generally prepared prior to the Baseline Documenta-
tion Site Visit, as already discussed above.

The Conservation Restriction History and Chro-
nology should be prepared by someone familiar with
the history of the negotiation of the terms of the con-
servation restriction. The intent of the History and

/\\/\/

NOTE: As you work your way through this
section of the Manual, it may be helpful to
refer to the Sample Baseline Documentation

Chronology is to provide context by chronicling key Report contained in Appendix B.

milestones in the development of the conservation
restriction from first contact with the landowner to final
negotiations over the terms of the conservation re-
striction. It is helpful in documenting the intent of the landowner
and the holder, and the resolution of any issues that may have
come up in the course of the negotiations. It is also a good
place to record the rationale behind any unusual provisions in
the document. Some preparers also like to include information
about the history of the land and its use in this section of the
report.

The Property Conditions Report is a narrative description of
the property and its condition at the time of the recording. This
information should be tailored to the specific purposes and con-
servation values of the conservation restriction. The Introduc-
tion briefly describes the subject property and the circum-
stances of the grant of the conservation restriction. The Re-
gional Setting section places the property into the appropriate
Ecoregion and Subecoregion (Ecoregions are areas of rela-
tively homogeneous topography, geology, soils, plant and ani-
mal habitats as designated by the Massachusetts Ecological
Regions Project for the US Environmental Protection Agency
and the Massachusetts Department of Environmental Protec-
tion). More information is available at: http://www.epa.gov/
wed/pages/ecoregions/mactri_eco.htm. Manmade Features
lists and describes any significant construction, roads, utilities,
clearings fences, stone walls, and the boundary monuments.

The Water Resources section of the Report describes lakes,
ponds, streams or wetlands on the property or fed by its drain-

/\\_/_\_/
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Further Reading:

Classification of the Natu-
ral Communities of Mas-
sachusetts, Patricia C.
Swain and Jennifer B.
Kearsley, 2001, Natural
Heritage and Endangered
Species Program, Massa-
chusetts Department of
Fisheries and Wildlife,
Westborough, MA

. J

age, as well as drinking water resources. The Geology, Topog-
raphy and Soils section describes the topography and aspect of
the site, as well as soils capabilities. Land Use characterizes
the use of the property itself and that of surrounding lands, and
may include references to nearby scenic lands or protected and
recreational open space.

Using the information above and the dominant tree and shrub
species recorded during the site visit, it may be possible to clas-
sify the property into one or more Natural Communities based
on the classification of the natural communities of Massachu-
setts prepared by the Natural Heritage and Endangered Spe-
cies program of the Massachusetts Division of Fisheries and
Wildlife (http://www.mass.gov/dfwele/dfw/nhesp/nhclass.htm).
By classifying the property into these communities, it is possible
to identify plant and animal species that may be present, par-
ticularly if the rare species or habitats are present on the prop-
erty. For example, the Calcareous Rocky Summit/Rock Outcrop
Natural Community found on ridge tops and mid-slope ledges in
the Western New England Marble Valleys Ecoregion may be
home to devil's-bit (Chamaelirium luteum), hairy honeysuckle
(Lonicera hirsute), northern prickly rose (Rosa acicularis) and
false pennyroyal (Trichostema brachiatum), all listed as Endan-
gered by the Commonwealth.

Finally, the Important Habitat section highlights those attributes
of the property that are the most critical for habitat, including

rare plant and animal species. If you need more information on
the habitat significance of a particular property, especially if it is
mapped as rare species or priority habitat, you can contact the
Natural Heritage and Endangered Species Program for more

information. They will often request a copy of

a topographic map with the property deline-
ated on it. In addition, the landowner may
have a listing of species that occur on the
property or there may be good natural re-
sources inventory data available that is avail-
able to the holder. Include this information in
this section of the Baseline Documentation
Report. If invasive species are present that
could threaten the conservation values of the
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property this is a good place to note the species that pose a
potential threat to the property and any management recom-
mendations if these species could threaten the conservation
values of the property.

The Baseline Documentation Report should contain several
different types of Site Maps, including:

M a map showing the parcel boundaries (drawn digitally or
by hand) on a USGS topographical map

M a map of the boundaries over an aerial photograph taken
near the date of the recording of the restriction

4| any available surveys or site plans, or a navigation map
that shows the corner monuments and the distances and
directions of all boundary lines.

In addition to these maps, there may be other site-specific
maps of the property that should be included including forest
cover maps, floodplain maps and other resource information.

Photopoint Map: The Photopoint Map shows the location of
each photopoint and may also include the direction of each
photograph. A sample Photopoint Map made using GPS and
GIS appears in Appendix B. If using GPS, the photopoint loca-
tions can be exported from the GPS receiver to GIS and then
printed over a USGS topographical map or aerial photograph.
Photopoints that were not recorded using the GPS receiver
but were tied to boundary monuments can be added using
the survey measurements and GIS measuring tools. A
sample hand-drawn photopoint map for those not using
GIS and GPS is found in Exhibit A

Table of Photopoint Locations: If Photopoints have been
gathered using a GPS unit, print out a list of Photopoint
Locations in latitude and longitude or Universal Transverse
Mercator (UTM) coordinates so that the photopoints can be
manually entered into a GPS receiver and relocated in the
future. If the photopoints have been exported to GIS, save
a copy of the file so that these points can be easily up-
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loaded to a GPS receiver for future monitoring.

Photolog: The Photolog is comprised of the baseline visit site
photographs captioned with the photopoint number, photograph
number (if digital, JPEG), compass bearing, and a brief descrip-
tion. The first page of the Photolog should bear the legend “All
photographs taken on (date) by (name), (title)”. A photograph
caption might read: “Photopoint 7, JPEG 32, Azimuth 50 De-
grees: View northeast along boundary wall, showing woods
road entering property from the west. The restricted area is to
the left of the wall” An example of Photolog can be found in the
sample Baseline Documentation Report in Appendix B.

If digital photographs were taken, the Photolog may be prepared
by importing the digital image files (e.g., JPEGSs) into a word
processing program, then adding a caption to each. Digital im-
age files should be downloaded from the camera directly into a
folder with the property name, and then written to a non-
rewriteable compact disk signed by the photographer. This com-
pact disk should be stored along with the archived original
Baseline Documentation Report (see subsection H below).
Complete and sign the Photographer’s Affidavit as well (see ex-
ample in Appendix B).

If film photography is used, one set of prints should be made for
each copy of the Baseline Documentation Report. Every print of
each photograph must be annotated with the roll and negative
number, and arranged in an archival quality protective photo
sleeve. The negatives should be protected in archival quality
negative sleeves, labeled with roll and photo number, signed
and dated, and placed into the Archive copy of the Baseline
Documentation Report (discussed under Baseline Documenta-
tion Report Distribution and Storage, below). Complete and sign
the Photographer’s Affidavit (see sample in Appendix B).

Copies of the Executed Conservation Restriction and EOEA
Application and Approval Letter are included in the Report for
ease of reference.

Affidavits: An affidavit is a written statement, generally sworn
to in the presence of someone authorized to administer an oath
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such as a notary public. Affidavits are signed by the preparer of
the Baseline Documentation Report, the photographer, the land-
owner and the holder, so that all parties have acknowledged the
accuracy of the Baseline Documentation Report. They attest that
the materials in the report accurately depict the condition of prop-
erty at the time of the recording of the conservation restriction.
Affidavits may be used to support the validity of a Baseline Docu-
mentation Report in future litigation especially if the grantor, pre-
parer or photographer are not available to testify. Sample Affida-
vits appear in Appendix B.

G. Internal Review and Approval Process

Before the Baseline Documentation Report is sent for the land-
owner’s or grantor’s signature, each section should be thoroughly
reviewed by another individual conversant with conservation re-
strictions and familiar with the property. Any errors or inconsisten-
cies in the report, however minor, may be used to undermine its
authority in the event of litigation over a violation. It is particularly
important to review the Photolog and Photopoint Map to see that
the captions accurately describe the location and direction of the
photographs. It is also important to ensure that any Conservation
Restriction Abstract is a complete and accurate summary of the
terms of the restriction itself, as monitors will rely on the Abstract
as a reference during future fieldwork.

After internal review, send the draft Baseline Documentation Re-
port to the landowner(s) for review and signature. The holder’s,
preparer’s and photographer’s affidavits contained in the draft
should be signed and notarized to demonstrate that the holder is
willing to be held to the same standards. Enclosing a self-
addressed stamped envelope will increase the likelihood that the
document will be signed and returned quickly. Follow up on any
outstanding reports to be sure they are returned in a timely man-
ner, and if the landowner refuses to acknowledge the report, try
to find out why, and include that in the report (of course, if the
landowner points out a deficiency or error, it should be cor-
rected). If the landowner refuses to sign the report, try to find an-
other individual that will attest to the accuracy of the document.
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H. Baseline Documentation Report Distribution and Storage

Once the Baseline Documentation Report has been completed
and signed, it should be retained permanently by the holder of
the conservation restriction. To ensure that it is not accidentally
lost, the original signed document should be printed on archival
paper and stored in a secure waterproof, fireproof file cabinet. In
addition, an electronic copy of the Baseline Documentation Re-
port should be written to a non-rewritable CD or other electronic
media and placed — along with the original CD of digital photo-
graphs or film negatives — in a separate but similarly secure stor-
age area. Copies should be sent to the landowner and any co-
holders of the conservation restriction. A Field Notebook Copy
of the final Baseline Documentation Report should be kept by
the holder in a three-ring binder for use in future monitoring. Us-
ing plastic sleeves, arrange the pages back to back so that they
are easily accessible in the field. The copy of the conservation
restriction itself is seldom used in the field and may be fitted in to
a single sleeve. As discussed in the next Section of the Manual,
this Field Notebook serves as dynamic record of the property,
and will be updated from time to time with monitoring reports,
additional photographs taken during monitoring visits, and docu-
mentation of various landowner contacts.

I. Creating Baseline Documentation Reports for Older Con-
servation Restrictions

In the past, the importance of preparing such comprehensive
baseline documentation for conservation restrictions was not so
widely recognized and little information was gathered beyond
that needed for review and approval by the EOEA Division of
Conservation Services. With the increased emphasis on the
importance of this information to long-term stewardship of con-
servation restrictions, many holders of conservation restrictions
have recently completed, or are in the process of completing,
baseline documentation for restrictions that were recorded in the
past. These reports take advantage of historical aerial photos
and various affidavits to establish — as best as possible — the
conditions of the land at the time the conservation restriction
was recorded.
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If the Baseline Documentation Report was not completed at the
time of the recording of the conservation restriction and the
property has not been transferred or sold in the meantime, then
the landowner should be asked to sign an affidavit attesting to
the fact that the report is an accurate description as of the date
of the recording and as of the date of the report, and describing
changes that have occurred in the property (if any).

The report should include an aerial photograph taken near the
date of the original grant. Other plans may also be helpful in
establishing the original condition of the property, including
older plans recorded at the Registry of Deeds, farm or forest
management plans, and similar documents.

If the property has been sold or transferred since the date of
the recording, it still may be possible to obtain an affidavit from
the original grantor, if they can be found and are willing to sign
such an affidavit. As an alternative, the current landowner
should be asked to sign an affidavit attesting that the Report is
an accurate description as of the date they took title to the
property. If the signature of the original grantor of the conserva-
tion restriction cannot be obtained, someone with knowledge
of the property around the time the conservation restriction was
recorded (e.g., a neighbor or town conservation commissioner)
should be asked to sign an affidavit attesting that the Report is
accurate as of the date of the recording.

35



THE MASSACHUSETTS CONSERVATION RESTRICTION STEWARDSHIP MANUAL

Section 5
Conservation Restriction Monitoring

As was noted in Section 2 of this Manual, regular monitoring of
conservation restrictions is an essential component of sound
conservation restriction stewardship. The monitoring process
creates the opportunity to educate the landowner about land
stewardship and protection, to learn whether land has changed
hands and to help educate successor owners about the terms
of the conservation restriction. Regular monitoring also helps
prevent violations by maintaining the landowner’s awareness of
the restriction, and by letting neighbors and others know that
the land is being periodically inspected. The more frequent the
monitoring, the earlier any violations will be detected. These
violations may be the result of actions (intentional or uninten-
tional) by the landowner, by abutters or by third parties. Detect-
ing violations soon after they occur may enable the holder to
minimize harm to the conserved resources and the landowner
to more easily restore the property to its required condition.

Land conservation organizations agree that monitoring should
occur regularly — at least once per year for each property. In
order to build a useful record of property conditions over
time, monitoring must be conducted using consistent prac-
tices and documentation procedures from one year to the
next. The monitoring process involves many of the same tasks
involved in creating the original Baseline Documentation Re-
port. See Appendix A for a discussion of the use of GPS, GIS,
and aerial photography, and tips on boundary location.

A. Preparing for Monitoring Visits

Determine which properties are due for a monitoring visit (see
Subsection F below). Depending on the size and location of the
properties involved, it may be possible to group properties to
minimize travel time and monitor several properties in a single
day.

Contact each of the landowners by mail at least two weeks prior
to the intended visit date, or in accordance with the notification
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provision in the conservation restriction. A sample Annual Moni-
toring Notice Letter that can be tailored to meet the needs of
your agency or organization can be found in Exhibit B. Put a
copy of the notice letter in the Field Notebook Copy of the Base-
line Documentation Report.

If the recipient calls to report a change of ownership, or the let-
ter is returned due to change of address, identify the new own-
ers via the town assessor’s office or Registry of Deeds. Note
the new owners in the Field Notebook, and contact them by
mail.

If there has been no response to the initial contact, follow up by
telephone one week prior to the visit to remind the landowner of
the date and time of your visit. Make a note of the date and time
of each call, and whether or not you spoke with the landowner
or left a message. File these notes in the Field Notebook.

Review the Conservation Restriction History, Abstract, Property
Conditions Report and any Monitoring Reports in the Field
Notebook to prepare for the monitoring visit. Note in particular
whether there were any issues from the last monitoring visit that
require follow up. Look at the latest available aerial photo-
graphs, and compare them to the aerial photographs in the
Field Notebook and note any apparent changes.

Make a list of areas to visit such as important natural features,
boundaries subject to trespass or encroachment, areas of con-
cern from the last monitoring report, changes noted in the latest
aerial photograph, and reserved areas or building envelopes.
Consult the “Suggestions for Key Locations/Features to Inspect”
section of the Conservation Restriction Abstract.

Plan a route that will encompass the list of areas to visit and as
much of the boundary as possible. Prepare and bring a map of
the property on which you will record your route of travel and
any photopoints.

Make sure that the Conservation Restriction or CR Abstract,
Maps and Photolog in the Field Notebook are filed in a way that
makes them easily accessible in the field.

Land Trust Alliance
Standards and Practices

Standard 11: Conservation
Easement Stewardship

The land trust has a program
of responsible stewardship for
its easements

Practice 11D: Landowner Re-
lationships

The land trust maintains regu-
lar contact with owners of
easement properties. When
possible, it provides landown-
ers with information on prop-
erty management and/or refer-
rals to resource managers.
The land trust strives to
promptly build a positive work-
ing relationship with new own-
ers of easement property and
informs them about the ease-
ment’s existence and restric-
tions and the land trust’s stew-
ardship policies and proce-
dures. The land trust also
establishes and implements
systems to track changes in
landownership.
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Exhibit B — Sample Annual Monitoring Notice Letter

May 10, 2005

Mr. Bob Landowner
34 Peaceful Meadows Lane
Ripton, MA 02515

Dear Mr. Landowner:

Our records indicate that you are the owner of land in Ripton that is protected by a conservation
restriction held by the Ripton Land Trust. If you are no longer the owner of this property, please
contact my office and provide us with any contact information you may have for the new landowner.

On June 13th at 10 am, Joe Landtrust from our office will be conducting our annual monitoring visit
and will be visiting the property to walk the boundary lines and evaluate the condition and status of
the land. If your schedule permits, you are welcome to join us for part or all of this inspection.

Please call me at 413-555-1212 if you would like to reschedule the visit for a more convenient time
or if you have any other questions or concerns.

Sincerely,

Jane Landtrust

Conservation Restriction Stewardship Coordinator
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B. Monitoring Field Work

CONSERVATION
If the landowner lives on or near the property, stop by to let RESTRICTION MONITORING
them know that you are on site before you begin. If they are not CHECKLIST
home, leave a note on their door or on your car letting them Prior to visit:
know that you are on the property. As you talk with landowners ¢ Contact the landowner
before or after the site visit, it is advisable to avoid making any ¢ Review baseline documentation
definitive statements about the condition of the property. The and past monitoring reports

annual monitoring visit is an opportunity to meet and talk with ¢ Gather materials:
*  Monitoring Field Notebook con-

the landowner to see if they have any questions about the con- s . )

. L taining baseline and copies of
servation restriction or management of the property. The land- previous Monitoring Reports and
owner may want to discuss plans for exercise of a reserved photographs
right, may be unclear about boundaries, or may be planning to *  Survey, plans, and/or maps
transfer ownership of the property. Even if the landowner is un- | *  Clipboard and writing implements
able to accompany you on the monitoring visit, a follow up con- Camera, batteries, film, memory

*

versation can identify important issues that require further dis- . ét(')cnisass % 100" measuring ape
cussion and that will help ensure that the conservation values of . Flagging tape gtap
the property are maintained. +  GPS. ff available
As you walk the boundary of the area to be monitored, you * E:)iitﬁ::]?:}/fevief?rc;r:zggiztare
should set your GPS receiver (if you have one) so that it will expected
document your route of travel by automatically recording way-
points at fixed time or distance intervals. If you don’t have a During the visit:
GPS, trace your route of travel on a map of the property. ¢ Check in with the landowner

¢ Walk areas of greatest concern:
Take photographs of any suspected violations. Use the GPS *  Boundaries with abutters
receiver or your map to record the location of each photograph. *  Interior trails/roads
Note any violation or change you are documenting along with *  Buildings included in the re-

the photopoint number, JPEG and compass bearing in the stricted portion of the property
same manner as discussed in Section 4 on Baseline Documen- | *  Boundaries of excluded areas or

. building envelopes
tation Reports. Other easily accessed areas

4 Photograph any potential viola-

Some holders take a small number of representative photo- . .
tions and any changes in the

graphs at prior photopoints on each monitoring visit. Others only property
take photographs if there appears to be a violation or change in
the condition of the property that requires documentation. To After the visit:

document a prior photopoint, use the photopoint map or the co- & Prepare monitoring report
ordinates shown in the Photopoint Locations and the GPS re- ¢ Document and label photographs
ceiver to locate the point, orient the camera using the compass | ¢ File material as appropriate
bearing from the Photolog, and adjust the zoom to approximate | ¢ Follow up with landowner

the scale of the prior photo.
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Land Trust Alliance
Standards and Practices

Standard 11: Conservation
Easement Stewardship

The land trust has a program
of responsible stewardship for
its easements

Practice 11G: Contingency
Plans/Backups

The land trust has a contin-
gency plan for all of its ease-
ments in the event the land
trust ceases to exist or can no
longer steward and administer
them. If a backup grantee is
listed in the easement, the
land trust secures prior con-
sent of the backup grantee to
accept the easement. To en-
sure that a backup or contin-
gency holder will accept an
easement, the land trust has
complete and accurate files
and stewardship and enforce-
ment funds available for trans-
fer.

Practice 11H: Contingency
Plans for Backup Holder

If a land trust regularly con-
sents to being named as a
backup or contingency holder,
it has a policy or procedure for
accepting easements from
other land trusts and has a
plan for how it will obtain the
financial resources and organ-
izational capacity for ease-
ments it may receive at a fu-
ture date.

C. Maintaining Boundaries

Clearly marked boundaries facilitate monitoring and reduce
trespassing and encroachment — and therefore the potential
for violations of the conservation restriction. In accordance
with the terms of the conservation restriction and with prior
permission from the landowner, minor boundary maintenance
can be done as part of the monitoring fieldwork.

Plastic flagging can be used to mark blazed trees, the rem-
nants of wire fencing and corner pins. Flagging is inexpensive,
easy to carry, and usually remains visible for two to three
years unless removed. Paint can also be used to refresh old
blazes. If the terms of the conservation restriction allow it and
with the landowner’s consent, signs may be posted along the
boundary lines indicating the property’s protected status, the
holder's name and contact information. An example of such a
boundary marking is shown below.
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D. After the Monitoring Visit — Preparing Monitoring
Reports

It is important to prepare a brief report documenting each
monitoring visit for inclusion in the Field Notebook for the prop-
erty. This report should include a map showing the route of
travel during the monitoring visit. It should also show locations
of any photos taken or issues noted in the field, with recom-
mendations for follow up. An example of a monitoring report
including a route of travel and affidavit can be found at the end
of this Section.

After your visit, you should download the route of travel and
any photopoints from the GPS receiver, differentially correct
the data and export it to the GIS. Using GIS or a hand drawn
map, create a map showing the route of travel, any new photo-
points, and the conservation restriction boundaries. If using
GPS, print an accompanying table of Photopoint Locations
(UTM or Latitude and Longitude).

Create a Photolog of any pictures taken in the field with cap-
tions showing photopoint, photograph number, compass bear-
ing and comments (e.g., Photopoint 7, JPEG 2, Azimuth 320
degrees: “View northwest showing apparent clearing along
edge of field”). Be sure to include a brief description of any
violation or encroachment (or other issue) that is the subject of
any photographs.

Prepare a final copy of the Conservation Restriction Monitor-
ing Report (a sample is below, see Exhibit C) and file one
copy of the report, maps, photographs, and a signed and nota-
rized copy of the Preparer’s Affidavit (see Exhibit D) in the
Field Notebook. Store the originals in the same place as the
original Baseline Documentation Report for safekeeping.

Note that some conservation restriction holders send copies of
monitoring reports to landowners. Others do not because of
the concern that these reports may be considered to be a form
of estoppel certificates (as discussed in Section 6), and so
may make it difficult to correct a violation overlooked in one
monitoring visit, and discovered during a subsequent visit.
These issues should be taken into consideration in crafting
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any follow up letters. If the landowner is not present at the
monitoring visit, write a follow up letter letting the owner know
that you completed your annual monitoring visit of the prop-
erty.

E. Monitoring Record Keeping

As noted in Section 4H above, the original hard copy of the
Baseline Documentation Report, and a copy of the report and
photographs on a non-rewriteable CD should be permanently
archived in a secure waterproof, fireproof file cabinet in a dif-
ferent location than the Field Notebook. In the event that these
files and photographs are transferred from CD to another stor-
age medium, the process should be documented by affidavit
to establish that the images have not been altered, and both
the new media and the original compact disk should be ar-
chived together. Film negatives should also be permanently
archived with the original Baseline Documentation Report.

Monitoring Reports should be maintained in the same way,
with the original placed in permanent, secure storage and a
copy kept in the Field Notebook for the property. While the
original Baseline Documentation Report is a static record of
the property as of the date of the recording, the Field Note-
book serves as a dynamic record of the property from the date
of the recording to the present, containing information about
how the property has changed over the years and about any
actions necessary to ensure compliance with the terms of the
Conservation Restriction. The Field Notebook and the perma-
nent conservation restriction file should both be updated regu-
larly to include:

4] completed monitoring reports (including any photo-
graphs),

M documentation of any contact with the landowner
other than site visit notices, and

M notes, memoranda and correspondence regarding
any potential violations.
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F. Tracking Baselines and Monitoring

A simple spreadsheet or database program can be used to
track the progress of the preparation of Baseline Documenta-
tion Reports and monitoring. Some key fields are shown below
and on the following page:

Conservation Restriction Information

Date of Recording (date)

Conservation Restriction Reference (book, page)
Deed and Plan References (book, page)

Tax Map Reference (map, lot)

EOEA CR Number

Current Landowners (name, address, phone)

Baseline Preparation Tracking

Conservation Restriction Abstract Completed (yes, no)
Directions to Site Completed (yes, no)

Site Map or Plan (yes, no)

USGS Topographical Map (yes, no)

Aerial Photograph (date flown)

Date Report Due (anticipated completion date)

Landowner Site Visit Notice Sent (date)

Landowner Contact Comments (e.g. “left message 12/31/05”)
Site Visit Date (date)

Photolog Completed (yes, no)

Property Conditions Completed (yes, no)
Baseline Documentation Sent for Internal Review
(recipients initials, date)

Baseline Documentation Sent for Signature (date)
Baseline Signed (yes, no)

Baseline Archived (yes, no)

Required Follow Up (e.g. “northeastern boundary
should be repainted”)

Monitoring Tracking

Monitoring Visit Deadline (generally one year from
last Visit Date)
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Landowner Site Visit Notice Sent (date)

Landowner Contact Comments (e.g.“left message 12/31/03”)
Monitoring Visit Date (date)

Monitoring Report Archived (date)

Summary of any Issues with Required Follow Up (e.g. “follow
up re clearing along western boundary”)

Date of Required Follow Up

Other

Estoppel Requested (date) (See Section 6)

Estoppel Sent (date)

Notice of Action (date, describe)

Response to Notice (date, describe)

Using a consistent convention for naming digital files also fa-
cilitates project tracking. A hierarchy such as town/grantor/
contents works well (e.g. GraftonSmith folder contains Graf-
tonSmithJPEGS, GraftonSmithPropertyconditionsreport.txt,
GraftonSmith2005Monitoring Visit.txt, etc.). If desired, the files
for each project can then eventually be linked via links to a
web page, allowing access of images as well as text from a
web browser.

G. Monitoring Situations that Require Special Attention —
Subdivision Open Space

Many municipalities across the country have adopted land use
regulations that permit greater density of development in re-
turn for the set aside of permanently protected open space, or
such a set-aside of open space may be otherwise negotiated
during the permitting process. In other circumstances, a land-
owner might agree to conserve land in areas not suitable for
development in order to make the subdivision more appealing
to potential homeowners or in order to meet community goals
and expedite the permitting process.

While such land is often conveyed outright to the municipality
or a land trust, it sometimes remains in private (or association)
ownership subject to a conservation or other restriction. In the
past, some municipalities have permitted the requirement of a
restriction to be met with a simple deed restriction. While this
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may be the easiest alternative in the short term, problems can
arise unless the restriction is re-recorded in accordance with

Chapter 184, as described in Section 2 of this Man-
ual. In practice, it is difficult for most municipalities to
ensure that such re-recording occurs. As a result, a
“true” conservation restriction, approved by the Sec-
retary of Environmental Affairs is generally the pre-
ferred solution (and arguably is the only way to meet
the statutory requirement for a “permanent” restric-
tion on the open space.

Three aspects in particular make subdivision open
space conservation restrictions more difficult to
monitor and more prone to violations: ) infrastruc-

ture, 2) intense use, and 3) ambiguous responsibility
for managing the restricted land.

M Infrastructure- Particularly if the development is clustered,
the open space may contain utility lines and other infrastruc-

ture such as septic systems, drainage basins and piping,

retention ponds, sewer lines and other infrastructure. These

eventually require maintenance and repair, and this may
lead to inadvertent violations as contractors may not be
aware of the existence or terms of the restriction.

Intense Use- Open land abutting heavily developed areas is
always subject to intense use. Some uses are benign, such
as walking on authorized trails. However, other uses may be
harmful to the conservation values, including the construc-
tion of unauthorized trails, inappropriate uses of the property
such as riding motorized vehicles, destruction of vegetation
(to expand a lawn, for example) and dumping. This chal-
lenge of monitoring and enforcing conservation restrictions
in subdivisions is magnified by the fact that the conserved
land often abuts the backyards of many dwellings. In such
situations there is a need for education of abutters who of-
ten dump yard debris, construct sheds, create woodpiles
and engage in other activities on the land subject to the con-
servation restriction. It is important to clearly mark the
boundaries of the conserved land with both permanent
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a2

For Further
Reading:

Working With Your
Woodland, Mollie Be-
atie, Charles Thomp-
son, Lynn Levine, 1993,
University Press, Hano-
ver, NH

Legal Aspects of Own-
ing and Managing
Woodlands, Thomas J.
McEvoy 1998, Island
Press. Washington,
D.C., Covelo, CA

Digitally Documenting
Baseline and Steward-
ship Data, Eric Erler,
Exchange, Fall 2000,
Land Trust Alliance

Records Policy and
Management: A Key
Aspect of Protecting
Land “in Perpetuity”,
Darla Guenzler, Ex-
change, Fall 2000,
Land Trust Alliance

boundary markers (this should be required when the
subdivision is developed) and with signs denoting the
existence of the restricted area — and ideally providing
the name and contact information of the organization or
agency to contact about the restriction. Clearly marking
the entire boundary can help prevent violations, particu-
larly if the boundary is marked with signs referencing
the restriction. Boundary markings also facilitate moni-
toring and will help put abutters and others on notice
that this area is not theirs to use as they please. Addi-
tional information about boundary signage can be found
in Subsection C above.

M Ambiguous Responsibility - The land subject to the
conservation restriction may be commonly owned and
managed by a homeowner’s association or condomin-
ium association that has little interest in policing the use
of the property — and regularly changes in leadership
and membership. As a result, developing an ongoing
relationship with such an association in these situations
is important, but may prove difficult. An even worse
situation occurs when the conservation restriction over-
lays a large number of individual lots. Such “backyard”
conservation restrictions require regular communication
with a large number of underlying fee owners and are
challenging to steward.

Organizations and agencies considering whether to accept
a conservation restriction on open space within subdivi-
sions or other developments should carefully consider the
stewardship responsibilities that will be posed by such a
restriction. Involvement early in the planning process is
critical, while there is an opportunity to shape the configura-
tion of the open space and address any known manage-
ment issues. In some cases, the land may be so significant
that a conservation restriction is appropriate and helpful in
assuring the permanence of the open space. However,
attention should be given to securing sufficient funds for the
preparation of a Baseline Documentation Report and regu-
lar monitoring. Stewardship funding is addressed in more
detail in the next section of this Manual.
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Exhibit C-Sample Monitoring Report

Monitoring Visit Report
APCC Conservation Restriction
Barnstable, MA
October 22, 2004

| visited the APCC conservation restriction on October 21%, 2004 and followed the route of travel shown
on the attached exhibit (tracked via global positioning system receiver). Heavy equipment used to as-
sess and install permitted test wells (located at points 1 and 2 on the exhibit) have created two new
trails into the property from Lumbert Mill Road, visible in the route of travel. | will contact the town and
ask that they consider installing barriers at these points to prevent access by motorized vehicles.

The edge of the property along Route 28 has been cleared and planted with blueberry bushes and
other plants (point 3). The photographs below show the frontage along Rte. 28 toward Lumbert Mill
Road from two different vantage points on September 8", 2003 and October 21%, 2004. At the next
monitoring visit, the highway bounds should be located to determine if any of this clearing is on the
town owned land subject to the conservation restriction.

Photograph taken October 21, 2004 from Photograph taken September 8, 2003, from
point 3 on attached exhibit. along Rte. 28 west of photograph above.
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Exhibit C-Sample Monitoring Report Continued (Route of Travel Map)
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Exhibit D— Affidavit of Preparer of Monitoring Report

Property:
AFFIDAVIT OF PREPARER
OF
MONITORING REPORT

The undersigned hereby certifies 1) that he/she prepared the accompanying Monitoring Report dated

pertaining to the above-described Property protected under a Conservation Restriction
dated and recorded at the Registry of DeedsinBook ____,Page ____,2)
that based on all the information cited in said Report, that said Report is an accurate representation of the
Property and its conditions as of the date of said Report.

The undersigned further states and affirms 1) that the condition of the Property documented in said Moni-
toring Report does not necessarily represent the condition of the Property allowed or required by the Con-
servation Restriction, and 2) that the [organization/municipality] does NOT in any manner
waive any rights of the [organization/municipality], either at law or in equity, to enforce the
provisions of said Conservation Restriction.

Signed and sealed under the pains and penalties of perjury this  day of , 2006
By:

Name and title

COMMONWEALTH OF MASSACHUSETTS

Onthis __ dayof___ , 2006, before me, the undersigned notary public, personally appeared the above-
named and made proved to me through satisfactory evidence of identification,
which was , to be the person whose name is signed on the document, and ac-
knowledged to me that she/he signed it voluntarily for its stated purpose.

SEAL Notary

My Commission Expires:
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Section 6

Administering Your Stewardship
Program & Cultivating Landowner
Relationships for the Long Term

To reduce the likelihood of violations, it is important to be in
regular contact with landowners via monitoring visits, tele-
phone, and mail. Such regular contact will remind landowners
of the restrictions on their property, and more quickly identify
transfers of restricted properties. These contacts also help to
foster the long-term relationship between the organization or
public agency that holds the conservation restriction and the
landowner, who is ultimately responsible for the day to day
stewardship of the land.

This section of the Manual addresses a variety of topics that
relate to administration of a conservation restriction steward-
ship program, and long-term outreach and communication with
owners of restricted properties. These include exercise of re-
served rights that require approval, handling suspected viola-
tions and requests for amendments, and securing funding for
the stewardship and defense of conservation restrictions.

A. Stewardship Options: Staff, Volunteers, or
Consultants?

As organizations and public agencies develop more formalized
stewardship programs, they will need to consider the best
method for addressing conservation restriction stewardship
needs. The three principal options are dedicated staff, volun-
teers, or consultants. The best choice will depend on the num-
ber of conservation restrictions held by the organization or
agency, the availability of funds, and the level of expertise of
volunteers or staff. In some cases a combination of options
will be best. Some issues that should be taken into considera-
tion in making the decision are:

M How will stewards be trained? Who will ensure that the
work that is done is of sufficient quality and consistency?
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Who will recruit, screen, and train volunteers, and review
the work that is done?

M Does an existing volunteer or staff member have the
needed technical skills to do this work (or will they learn
them) or would it be more efficient and cost-effective to hire
someone to do this work?

M What is the best way to ensure consistency and continuity
— both in relationships with landowners and in the quality of
the work? For example, the amount of time needed for
monitoring is likely less if the same individual is doing this
work every year and does not have to become familiar with
the property boundaries and issues each year.

4| Might dividing the work be an option? For example, a con-
sultant could be hired for the time-intensive work needed to
produce the Baseline Documentation Reports, with a board
member or volunteer responsible for annual monitoring.
Or, a volunteer might do some of the legwork to gather in-
formation, handle correspondence with landowners, or in-
put information into a database so as to reduce the amount
of consulting assistance that is needed.

M What authority will those monitoring in the field have to
communicate with landowners and resolve violations? Are
they knowledgeable enough to answer landowner ques-
tions about land management and land protection options?
Are there others to whom they can refer the landowner for
answers or information? Volunteer board members and
staff members may have an advantage over consultants in
this situation.

Many land trusts and conservation commissions rely solely on
volunteers to accomplish their work. Many larger organizations
and agencies have trained staff that are responsible for con-
servation restriction stewardship. The best solution needs to
be individually determined by each organization and agency as
they consider which approach — or combination of approaches
— offers the best “fit” given budgetary, personnel and time
considerations.
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B. New Landowner Contacts

Landowners often don’t inform holders when land subject to a
conservation restriction changes hands, even though this is
required by the terms of most conservation restrictions. Typi-
cally, changes of ownership are discovered when annual moni-
toring visit notice letters are returned. New landowners are usu-
ally made aware that there is a conservation restriction on their
property as a result of title research prior to purchase — but
they may not fully understand what this means — and may in-
advertently violate the terms of the restriction as a result.
Some organizations routinely remind landowners in correspon-
dence to the holder know if they have any plans for the sale of
their properties. This can occur as part of the annual notice of
monitoring site visits.

When a new landowner is identified, they should be sent a let-
ter introducing the organization or agency that holds the con-
servation restriction, along with a copy of the conservation re-
striction itself and the Baseline Documentation Report (see an
example in Exhibit E). The letter should briefly summarize the
key terms of the conservation restriction, refer them to the ac-
tual CR for details, and describe the annual monitoring process.
It is a good idea to meet with the landowner during or in ad-
vance of the next scheduled monitoring visit to ensure that he
or she fully understands the terms of the conservation restric-
tion and understands that it will result in an ongoing relationship
with the organization or agency that holds the restriction. The
new landowner should be invited to contact the holder if he/she
has any questions or concerns about the terms of the conser-
vation restriction, or to inquire about whether certain activities
are allowed prior to undertaking them.

C. Estoppel Certificates

An estoppel certificate is a document in which a holder of a
conservation restriction certifies to a potential buyer or lender
that the condition of a restricted property is in conformance with
the terms of the conservation restriction. The landowner might
request an estoppel certificate just prior to a sale of the prop-
erty, or after some significant change in property conditions
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Exhibit E— Sample New Landowner Letter

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

+ Mr. John Smith
* Address
City, State Zip

Dear Mr. Smith:

Our records indicate that you recently purchased land in XXXX[municipality]. The property is listed as
tax map XX lot XX. | assume that you are aware that this land is subject to a conservation restriction
(CR) held by the [town/land trust] which is responsible for monitoring and enforcing the terms of the con-
servation restriction.

| am enclosing a copy for your files. The CR was conveyed to the [agency/organization} on XXXX[date]
and is intended to protect certain conservation interests of the land in perpetuity.

Once a year, you should expect to receive a letter notifying you of the [agency/organization]'s plans for
+visiting your property to monitor compliance with the terms of the CR. You are welcome to join us for
this field visit, and we will work with you to determine a time that will be mutually agreeable.

In the meantime, | would like to schedule a visit with you at your convenience to review the terms of the
CR and our respective roles. | will be contacting you shortly to arrange a mutually convenient time for
such a meeting. In the meantime, please feel free to contact me at XXX-XXX-XXXX if you have any
questions about the conservation restriction or the annual monitoring process.

We look forward to working with you.

Sincerely,

CR Stewardship Specialist

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo
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Exhibit F— Sample Estoppel Certificate

Estoppel Certificate

This is to certify that on [date], | [title], of the [name] Agency/Organization, conducted a physical in-
spection of land subject to a conservation restriction, described in a Conservation Restriction on

[name of property; location] from [grantor] to [owner], dated, and recorded on ,inBook
Page at the [County] Registry of Deeds. Accompanying me on this site inspection were
and [title/owner].

| am familiar with the terms and restrictions of said conservation restriction, which is to my knowl-
edge in full force and effect and neither amended nor released. Upon such inspection | found the
premises to be in compliance with the terms and conditions of the aforementioned conservation re-
striction, except, [list any problems found], subject only to any breach which would not be apparent
by an on-site visual inspection of the surface of the premises, and excepting:

1. any conveyances, liens, restrictions, proceedings or other facts affecting the premises which
would be revealed by an examination of the record title of the premises;

2. any unrecorded conveyances affecting the premises, or any proceedings in bankruptcy or eminent
domain affecting the premises;

3. any unpaid real estate taxes on the premises, due and payable;
4. any debts incurred on the premises which might ripen into liens; and
5. any breach of the conservation restriction of which the owner [name] has actual knowledge.

The original Grantor and Owner prepared and certified as accurate on [date], an inventory of the
Premise’s relevant features and conditions (the “Baseline Documentation Report”) as of the date of
the grant, on file with Owner, and incorporated herein by this reference. This certificate indicates
that no material changes have occurred on the Premises since that time.

OR

Material changes that have occurred since that time are documented in a Monitoring Report Form,
prepared and certified by owner and the current owner as an accurate representation of the condi-
tion of the Premises as of the date of the above-mentioned inspection. This estoppel certificate is
based on the condition of the Premises as documented in the Baseline Documentation Report, as
revised by the Monitoring Report Form, incorporated herein by this reference.

Agency/Organization By its: (nameftitle)
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(e.g. construction within a building envelope) even if the land-
owner is not selling the property. Conservation restrictions of-
ten have a provision requiring the holder to issue such a certifi-
cate within a specified period of time after the request by the
landowner. Estoppel certificates should only be issued after a
site visit and a careful review of the Baseline Documentation
Report and any monitoring reports (and consultation with coun-
sel if necessary) because, by issuing it, the holder waives its
right to claim any violations based on conditions prior to its is-
suance. An updated monitoring report form should be com-
pleted, signed by the preparer, and filed in the Field Notebook
along with the estoppel certificate. A sample Estoppel Certifi-
cate appears as Exhibit F.

D. Approvals of Permitted Activities

Many restrictions require landowners to notify the organization
or public agency that holds the conservation restriction before a
certain activity or use can occur on the property. Some restric-
tions require an additional step of approval by the holder of the
restriction for certain activities. These are called “notice” and
“notice and approval” provisions. An example might be
“creation of additional hayfields provided that 30 days notice is
given to grantee” or “cutting of timber pursuant to a forest man-
agement plan approved by the grantee”.

When a notice is received, the conservation restriction should
be reviewed to verify that the planned activity is allowed. A re-
ply should be sent to the landowner acknowledging receipt of
the notice, and asking for clarification of the proposed ac-
tivity if necessary. A site visit may be needed to verify that
the proposed activity will not be in violation of the terms of
the conservation restriction. Any photographs taken during
such visits should be documented as during baseline
documentation and monitoring field visits. The notice, re-
ply and any photographs should be filed in the Field Note-
book and permanent file. If the activity being proposed is
not allowed by the conservation restriction or will ad-
versely affect the conservation values of the property, the
landowner should be sent a certified letter noting that the
proposed activity or use is not consistent with the terms of
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Land Trust Alliance
Standards and Practices

Standard 11: Conservation
Easement Stewardship

The land trust has a pro-
gram of responsible stew-
ardship for its easements

Practice 11E: Enforcement
of Easements

The land trust has a written
policy and/or procedure
detailing how it will respond
to a potential violation of an
easement, including the
role of all parties involved
(such as board members,
volunteers, staff and part-
ners) in any enforcement
action. The land trust takes
necessary and consistent
steps to see that violations
are resolved and has avail-
able, or has a strategy to
secure, the financial and
legal resources for enforce-
ment and defense.

Practice 11F: Reserved and
Permitted Rights and Ap-

provals

The land trust has an estab-
lished procedure for re-
sponding to landowner re-
quired notices or requests
for approvals in a timely
and consistent manner, and
has a system to track no-
tices, approvals and the
exercise of any significant
reserved or permitted

rights.

the conservation restriction. An explanatory call in advance of
the letter may be helpful in terms of maintaining a good working
relationship with the landowner. In the event that the activity is
permitted by the conservation restriction, a response is not re-
quired, but may be desirable in the interest of maintaining
strong lines of communication with the landowner, confirming
the limits of the activity, letting the owner know that the organi-
zation or public agency takes its stewardship responsibilities
seriously, and documenting the exercise of this right for the file.

In the event of a notice and request for approval (as opposed to
a simple notice), a written response is required, generally within
a timeframe specified in the conservation restriction (often 30-
60 days). The organization or agency that holds the conserva-
tion restriction should carefully evaluate the request and its
consistency with the terms of the conservation restriction. A
site visit is likely to be necessary to review the location of the
proposed activity and how it may affect the land protected by
the conservation restriction. The response to the landowner
should specify how the decision addresses the protection of the
conservation values of the property, and any conditions being
placed on the action in conjunction with the approval to protect
these values. If questions arise or more information or clarifica-
tion is needed, this should also be communicated to the land-
owner. Be sure to keep any deadlines in mind, particularly if
the CR specifies that if no response is received within a speci-
fied period of time, the activity is deemed approved. As above,
copies of the request and response to the request should be
filed in the Field Notebook and the permanent files for the con-
servation restriction. A follow up site visit may be needed to
ensure that the work was done in accordance with the ap-
proval, or it may be possible to incorporate this review into the
annual monitoring visit.

E. Violations

Violations range from those that are inadvertent and generally
innocuous (e.g., temporary storage of brush within a restricted
area) to deliberate and damaging (e.g., filling of wetlands or
construction of structures not allowed by the conservation re-
striction). They may result from the activities of the owner of the
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restricted property, from the activities of an abutter encroach-
ing over the property line, from a third party who is unaware of
the terms of the conservation restriction, such as a landscap-
ing company or ATV user, or from an unanticipated incident
such as a plane crash or release of hazardous material.
Some violations are discovered during annual monitoring vis-
its. Other potential violations may come to the attention of the
holder by the report of a neighbor or other third party. All po-
tential violations should be investigated to determine whether
an actual violation has occurred. Sometimes a second opinion
may be helpful in making this determination, particularly if the
wording of the conservation restriction is ambiguous. The ma-
jority of violations can be handled by a cooperative effort be-
tween the landowner and holder, while others may only be
resolved through litigation. The appropriate reaction by the
holder depends on the severity of the violation and the threat
that it poses to the conservation values that are protected by
the restriction. However, wherever feasible, a goal of en-
forcement should be to protect the conservation values of the
property while maintaining a positive working relationship with
the landowner.

All possible violations, no matter how minor, should be ad-
dressed systematically according to written procedures and
policies and by the individual at an organization or agency with
authority to handle potential violations. These procedures
should address the process that will be followed for resolution
of violations and related issues such as contact with the press.
Information on development of an Enforcement Policy is con-
tained in Appendix D. If a violation is identified but not for-
mally resolved, such inaction may later be interpreted by a
court as a waiver of the holder’s right to enforce certain terms
of that restriction. Other landowners may look at an organiza-
tion’s or agency’s “pattern of conduct” in enforcement; incon-
sistent handling of violations may undermine that agency or
organization’s credibility or its case in an enforcement action.

When a potential violation is found, it should be documented
as thoroughly as possible. If previous photographs of the af-
fected area were taken at the time the Baseline Documenta-
tion Report was prepared or during a previous monitoring visit,
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Land Trust Alliance
Standards and Practices

Standard 11: Conservation
Easement Stewardship

The land trust has a program of
responsible stewardship for its
easements

Practice 111: Amendments

The land trust recognizes that
amendments are not routine,
but can serve to strengthen an
easement or improve its en-
forceability. The land trust has
a written policy or procedure
guiding amendment requests
that: includes a prohibition
against private inurement and
impermissible private benefit;
requires compliance with the
land trust’s conflict of interest
policy; requires compliance
with any funding requirements;
addresses the role of the
board; and contains a require-
ment that all amendments re-
sult in either a positive or not
less than neutral conservation
outcome and are consistent
with the organization’s mission.

Practice 11J: Condemnation

The land trust is aware of the
potential for condemnation,
understands its rights and obli-
gations under condemnation
and the IRC, and has appropri-
ate documentation of the im-
portant conservation values
and of the percentage of the
full value of the property repre-
sented by the easement. The
land trust works diligently to
prevent a net loss of conserva-
tion values.

relocate these points and take photographs at the same com-
pass bearing and scale. This creates “before” and “after” docu-
mentation of the violation. Take additional photographs to more
thoroughly document the surrounding area and to provide con-
text (e.g., photograph an area of dumping, and the apparent
means of access as well). Document all photographs as de-
scribed in earlier sections. Once the site documentation of the
possible violation has been prepared, it may be necessary to
interview neighbors as well as the landowner (or past landown-
ers) to determine who is responsible. Briefly document each
conversation in a memorandum, make note of every attempt to
contact the various parties, and keep copies of all correspon-
dence. Make note of any deadlines for compliance agreed to by
the violator.

Whenever possible, violations should be resolved without going
to court. Litigation is expensive, time consuming, may take
years to resolve, and has an uncertain outcome. Where it is
possible to maintain the conservation values by other means
such as mitigation by the responsible party or a negotiated
resolution, these are preferable solutions. However litigation by
the holder of the conservation restriction may be necessary to
defend the conservation values of the property if other reason-
able means have been exhausted and the landowner has been
notified of non-compliance and refused a demand for corrective
action.

When the violation has been resolved, write a memorandum
that describes the violation and how it was resolved. Put a copy
in the Field Notebook and permanent file for the property.

F. Amendments

Amendments to conservation restrictions should be rare
and not undertaken lightly. Landowners and holders should
assume that the terms of the conservation restriction are per-
petual. A conservation restriction may be amended only with
the approval of the grantor or landowner, holder, municipality
and the Secretary of Environmental Affairs. In some cases, ap-
proval of the municipality’s legislative body and a 2/3 vote of
the state legislature will also be needed pursuant to Article 97
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of the Massachusetts Constitution. The EOEA’s policy is to
only approve amendments that will strengthen the original
conservation restriction, and have no adverse impact on the
restriction’s purposes or qualification under applicable laws
(including section 170 (h) of the Internal Revenue Code, Arti-
cle 97 of the Massachusetts Constitution, or sections 31-33 of
Chapter 184 of the General Laws of Massachusetts).

Experience has shown that it is important for organizations
and agencies that hold conservation restrictions to have clear
written policies specifying under what circumstances an
amendment might be considered and what the process is for
processing requests for amendments. The Massachusetts
Easement Defense Subcommittee is in the process of drafting
a sample amendment policy for Massachusetts conservation
restriction holders. Other examples are currently available
through the Land Trust Alliance’s website. If an amendment is
to be granted, the organization or agency should prepare a
letter of approval, including a detailed explanation of how the
requested amendment meets the criteria above. Early consul-
tation with the EOEA Division of Conservation Services is ad-
visable when any amendment is being considered. Approved
amendments should be recorded at the appropriate registry,
and a copy put in the permanent file for the property and in the
Field Notebook for the conservation restriction.

G. Staffing and Funding Conservation Restriction
Stewardship

In order to carry out their stewardship obligations and to iden-
tify and resolve future violations, it is critical that every agency
and organization that holds conservation restrictions ensures
that it has — or is committed to providing — the funds to ade-
quately carry out its stewardship and enforcement obligations.

Conservation Restriction Stewardship Costs: Each organi-
zation’s stewardship costs differ, as they are a function of
many factors including staffing, geographic dispersion of re-
strictions, and the nature of the restrictions. For every organi-
zation, the primary elements that comprise stewardship costs
are:

Land Trust Alliance
Standards and Practices

Standard 6: Financial and
Asset Management

The land trust manages its
finances and assets in a re-
sponsible and accountable
way.

Practice 6G: Funds for
Stewardship and Enforce-
ment.

The land trust has a secure
and lasting source of dedi-
cated or operating funds suffi-
cient to cover the costs of
stewarding its land and ease-
ments over the long term and
enforcing its easements,
tracks stewardship and en-
forcement costs, and periodi-
cally evaluates the adequacy
of its funds. In the event that
full funding for these costs is
not secure, the board has
adopted a policy committing
the organization to raising the
necessary funds.
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Land Trust Alliance
Standards and Practices

Standard 11: Conservation
Easement Stewardship

The land trust has a program of
responsible stewardship for its
easements

Practice 11A: Funding
Easement Stewardship

The land trust determines the
long-term stewardship and
enforcement expenses of each
easement transaction and se-
cures the dedicated or operat-
ing funds to cover current and
future expenses. If funds are
not secured at or before the
completion of the transaction,
the land trust has a plan to
secure these funds and has a
policy committing the funds to
this purpose.

M Baseline documentation
M Monitoring
M Administration

M Enforcement

Baseline documentation is a one-time cost per restriction, the
other three are ongoing. Monitoring and administration costs
can be estimated based on fairly simple assumptions. Some of
the administration costs are largely fixed, such as recordkeep-
ing, writing a landowner newsletter, or developing policies and
procedures. Others vary with the number of CRs, such as
landowner contacts before and after a visit, and responding to
requests for approval of permitted activities, amendments, and
estoppel certificates. While the cost of resolving minor viola-
tions can be provided for in the stewardship budget, the costs
of resolving major violations — those requiring extended nego-
tiations or litigation — can be very significant and are difficult
to estimate.

Where Will the Funds Come From? Every organization and
agency that holds conservation restrictions should identify a
source of funds for stewardship of its conservation restrictions.
Many organizations and agencies have worked creatively to
identify sources of stewardship funds. Some possibilities are
listed below:

M The landowner who grants the CR may be asked to con-
tribute endowment funds for stewardship of the conserva-
tion restriction. These endowment funds are generally
pooled by the holder and invested, and the interest used to
fund stewardship activities.

M The holder can engage in fundraising to cover the costs of
conservation restriction stewardship — either on a project
by project basis or as part of an overall “stewardship en-
dowment” campaign.

M The holder may be able to budget for annual stewardship
costs from an existing conservation fund or annual appro-
priation (but beware of changing fiscal circumstances!)
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M The cost of stewardship may be contributed annually, for
example through condominium association dues.

M A real estate transfer fee could be considered that would
generate a source of income to the holder from the sale
of one or more nearby developed properties.

Determining How Much is Needed for Stewardship: There
are three basic approaches to determine the amount needed
for conservation restriction stewardship:

M A percentage of the value of the property
M A flat fee

M Estimated cost based on property specific factors

The Percentage of Value approach is based on a percent-
age of the property’s market value. For example, the TNC
Conservation Easement Working Group recommends “20%
of the land interest’s fair market value.” The percentage of
value could be based on the property’s unencumbered value,
the value of the restriction itself, or the restricted property
value. For donated restrictions, calculating the percentage
based on the restriction’s donation value ties the amount of
the stewardship endowment request to the value of the gran-
tor’s income tax deduction.

A drawback of this method is that it is not tied to the real cost
of monitoring a given conservation restriction. For example, a
very large and ecologically significant tract in the western part
of the state may have a lower fair market value but
much higher stewardship costs than a small and
ecologically insignificant tract in the suburbs.

The Flat Fee is typically based on the holder’s aver-
age cost of stewardship per restriction per year, con-
verted into an endowment request using an as-
sumed rate of return. For example, if annual stew-
ardship costs were $50,000 and the land trust had
70 CRs in their portfolio, then the average cost of
stewardship would be $715.00 per CR. To generate
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this amount each year at a 5% rate of return, the required stew-
ardship endowment per CR would be $14,300.

To be fair, this calculation should be made using only the recur-
ring and variable costs of stewardship, as fixed costs don’t in-
crease directly with the number of CRs held. Unless all staff
involved with stewardship keep careful track of their time, it can
be difficult to separate out one-time costs (e.g. baseline docu-
mentation) and fixed costs (e.g. landowner newsletters) from
total stewardship costs.

Some organizations apply multipliers or add-on costs to the flat
fee where circumstances warrant. For example, the base
amount might be increased for large properties, properties with
unusual reserved rights, or those with several current or future
building sites. For example, for many years the Vermont Land
Trust used a matrix that was a function of both the size of the
property, and the number of houses, house sites and subdivi-
sion rights that might be exercised in the future. VLT has since
begun to base endowment requests on estimated recurring an-
nual costs, and “add-on” fees for reserved rights, unusual fea-
tures (e.g. presence of endangered species), multiple non-
contiguous parcels, and large acreage. (see “Vermont Land
Trust Reevaluates The Costs of Easement Stewardship and
How to Cover Them” in the Fall 2002 issue of the Land Trust
Alliance’s Exchange newsletter).

The Property Specific Factors endowment approach attempts
to estimate stewardship costs based on property specific fac-
tors. The two principal advantages of this approach are 1) each
request is tied to estimated expenses, so over time this tech-
nique should end up fully funding variable monitoring costs, and
2), the worksheet itself is a useful tool for making the request,
as the potential donor can plainly see the basis for the amount
of the endowment request.

Most organizations that use this approach rely on a spread-
sheet to help calculate property specific stewardship costs.
Several examples can be found on the Land Trust Alliance’s
website.
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Projected costs are principally a function of estimated hours.
Estimating hours requires experience with stewardship and
some knowledge of the property and the terms of the restric-
tion. Factors determining cost will include: the size of the
parcel, the ease of access, the terrain (hills, wetlands), the
boundaries (complexity, number of abutters) the conserva-
tion values to be monitored, and the complexity of the con-
servation restriction itself (particularly the prohibitions and
the reserved rights). Additional time will be required for pre-
paring for the site visit (reviewing the baseline and previous
monitoring visit reports, contacting the landowner), compiling
the monitoring visit report, and resolving minor violations.
Factor in additional administrative hours if there are multiple
landowners, or one or more co-holders of the restriction.

Baseline documentation — a one-time cost — should be
estimated separately. An organization or agency might
choose to place the budgeted stewardship amount in an en-
dowment, but to use the funds for preparation of the base-
line report to pay a consultant to perform this work.

No organization or agency should accept the stewardship
obligations of a conservation restriction without having a
plan in place to ensure that the short term, long term and
unexpected stewardship obligations of the conservation re-
striction will be met. Where the conservation values of a
property merit acquisition of a conservation restriction, every
effort should be made to secure resources for long-term pro-
tection of this land.
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Appendix A

Technical Tools for
Conservation Restriction Stewardship

1. Digital Photography

Digital photography has simplified the process of capturing and
managing images, and reduced the variable costs of photo
documentation by eliminating film processing. Because the
originals are stored in digital form, digital photographs are not
subject to physical degradation that can render film prints and
negatives unusable over time.

Some practitioners have expressed concerns about the use of
digital photography in litigation over a conservation restriction
violation. The most common concern is that digital photographs
can be easily edited, and so may not be admissible as evi-
dence. However, the same technologies that allow digital pho-
tographs to be doctored can also be used to modify traditional
photographs. In addition, courts have developed rules to deal
with digital evidence of all kinds (text files, email, etc.).

A factor that organizations and agencies should consider in
deciding to use digital or film photography is their ability to
maintain the digital technology and stay up to date, transferring
data to new media as needed in a manner that will maintain the
usefulness of the photographs over time and their validity as
evidence.

See the web references at the end of this Appendix for more on
the use of digital photographs as legal evidence. The proper
handling of digital photographs for Baseline Documentation
Reports (and monitoring) is discussed in Sections 4 and 5.

Digital Camera Features: As with other consumer electronics,
the cost of digital cameras continues to decline even as per-
formance and image quality continue to climb. Here are some
key features to look for in a camera:
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Picture Quality: Digital camera picture quality is measured in
megapixels. A 1 megapixel camera will produce pictures with at
least one million pixels (square dots), while a 3 megapixel cam-
era will produce a picture with three million pixels. For baseline
documentation purposes, a camera with 3 megapixels or more
will produce a sharp image even at full-page enlargements.

Display: Liquid crystal displays (LCD) can be difficult to see in

bright light or deep shade. In order to accommodate varying

field conditions, it is best to use a camera with a traditional

viewfinder. Many digital cameras come with both a viewfinder

and LCD. The LCD is useful for verifying that the image cap-
tured is clear and encompasses your intended field of
view.

Storage: Most cameras have removable storage devices

(memory cards, memory sticks or disks) that are avail-

able in various capacities. A storage device or combina-

tion of devices capable of storing more than enough pic-

tures for a day in the field should be selected. To deter-

mine the storage capacity needed, consider the size of
the property, the length of the boundary, the number of corners,
the topography and the number of natural and man-made fea-
tures that will need to be documented.

Batteries: Over time, rechargeable batteries are far cheaper
than disposables. Most good quality cameras come with re-
chargeable batteries. A second rechargeable battery may be
necessary to accommodate a full day of use in the field, particu-
larly during winter months as battery life declines with tempera-
ture.

Sound & Date Recording: Many cameras allow a short sound
file to be attached to each photo. Sound doesn’t take up much
digital storage space, and allows each photograph to be anno-
tated as it is taken saving some time in note-taking. A short nar-
rative description such as “View along boundary wall toward
northeast corner, restricted area to the left of the wall” provides
a means for verifying the written information accompanying
each photograph as the photolog is created. Many camera
also have a date stamp. If you are using this feature, make
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sure that the date is correctly programmed or it may call into
question information in the affidavit if the date on the stamp
doesn’t match the date that the pictures were actually taken.

2. Global Positioning Systems (GPS)

GPS receivers are used to accurately locate points on the earth
by accessing satellites operated by the U.S. Department of De-
fense. The most common uses of GPS receivers for baseline
documentation and monitoring are locating positions where
photographs were taken, recording boundary monuments,
mapping trails and roads, and locating areas of conservation
interest such as vernal pools or unusual natural communi-
ties, and recording the route of travel in the field.

Even inexpensive GPS receivers can often locate points
more accurately than traditional methods such as compass
and pacing. However, even the most expensive GPS re-
ceiver can produce inaccurate results if operated improperly.
The discussion below provides an overview of GPS and spe-
cific suggestions for maximizing the performance of receiv-
ers of all types.

Overview of GPS: GPS currently relies on 24 operational
Navigation Satellite Timing and Ranging (NAVSTAR) satellites
traveling in six evenly spaced orbits. Each satellite orbits the
earth every twelve hours. The receiver measures the time it
takes for a signal to travel from a satellite to the receiver, and
uses this to compute the distance from the receiver to the satel-
lite, assuming that the signal travels at the speed of light.
Based on four such distance measurements and the known
location of each satellite, the receiver calculates a unique posi-
tion.

GPS receivers can only access satellites that are above the
horizon. The number of satellites above the horizon at a given
location and their positions relative to one another — the con-
stellation of available satellites — varies throughout the day as
the satellites move within their orbits. It may take several min-
utes for four or more satellites to rise above the horizon and the
GPS receiver to calculate a position.
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The constellation of available satellites also varies with local
site conditions as GPS signals can be weakened by foliage
and completely obscured by buildings or terrain. A given re-
ceiver may be able to quickly locate the required number a
satellites when operated in an open field, but unable to calcu-
late a position under difficult conditions such as under thick
tree cover or in a deep ravine.

Sources of Error: There are three principal sources of posi-
tion errors: 1) poor satellite geometry, 2) atmospheric delays,
and 3) multipath error.

Satellite Geometry: The probability of calculating a position
accurately is highest when the constellation of satellites is
relatively widespread across the sky. When the only useable
satellites are grouped closely together in the sky or arrayed in
a line, they are said to have a high Position Dilution of Preci-
sion (PDOP). A PDOP of 4 or less is excellent, and 7 or
greater is poor.

Many receivers will display current PDOP, or allow the user to
set a PDOP mask so that positions are only calculated when
PDOP drops below a certain threshold. For receivers without
this capability, it is possible to predict satellite geometry using
desktop planning software and regularly updated infor-
mation about each satellite’s position. Planning software
and data are available for download at www.trimble.com.
This software will generate a chart showing predicted
PDOP throughout a given day at a given location.

Atmospheric Signal Delays: A GPS receiver calculates
the distance to each satellite based on the time it takes
the signal to travel from the satellite to the receiver, as-
suming that the signal travels at the speed of light in a
vacuum. However, these signals are delayed as they travel
through the atmosphere, and these delays create position er-
rors. Many receivers eliminate some of these errors using an
equation for signal delays.

Errors caused by atmospheric signal delays can’t be avoided,
but they can be corrected using differential correction. By con-
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stantly operating GPS receivers at fixed and known locations, it
is possible to precisely calculate the position errors caused by
signal delay (by comparing the known location with the calcu-
lated GPS location). This information is then used to correct
positions calculated by GPS receivers in the field in the region
of the fixed GPS receiver. These fixed GPS receivers are
known as Continuously Operating Reference Stations (CORS).
CORS are operated by government entities, universities and
private companies across the United States.

Some receivers have the ability to receive and apply these cor-
rections in real time while others allow for differential correction
at a later date (known as post processing). Correction informa-
tion is broadcast in real time via satellite to subscribers for a
fee, and is available free of charge via the Internet for post
processing.

Recently, a number of manufacturers have released receivers
that are capable of real time correction using the Wide Area
Augmentation System (WAAS). WAAS is a program of the Fed-
eral Aviation Administration intended to improve the accuracy of
GPS for use in commercial aviation. The WAAS system uses
geostationary satellites over the equator to broadcast correction
information. The position, low on the horizon in the northeastern
United States, means that these satellites are often blocked by
hilly terrain. The weaker WAAS signal is more likely to be ab-
sorbed by dense forest cover as WAAS satellites orbit at more
than 22,000 miles versus the 12,500 altitude of the GPS satel-
lites. As a result, the WAAS signal is often unavailable.

Multipath Error: Multipath errors result from satellite signals that
are reflected off of obstacles near the earth’s surface before
they reach the receiver. These signals are delayed by the
longer path and so overstate distance, and also can interfere
with the straight-line signals. Some high-end receivers have
software that filters out multipath signals. Using an external an-
tenna and a groundplane will reduce multipath errors on less
expensive receivers. The groundplane is a metal plate that at-
taches underneath the external antenna, and prevents reflected
signals from reaching the antenna from below.
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Averaging: Many receivers have the ability to collect more than
one position at a given location, and to average these positions
to cancel out random errors. Surveyors seeking accuracy of a
few millimeters allow their receivers to operate for long periods
at a single point. Collecting one to two minutes worth of data at
a sampling rate of one position per second should usually be
sufficient for documenting photopoints and capturing boundary
locations.

Comparison of Receivers: GPS receivers range in price from
less than $100 to more than $5,000 for mapping grade units.
The best-known manufacturers of receivers in this price range
are Magellan, Garmin and Trimble. All receivers have the same
core capability: tracking multiple satellites and computing dis-
tances based on the signals received.

The more expensive units support differential correction in real
time or via post processing, allow the operator to set averaging,
PDOP and other parameters, and may have multipath elimina-
tion software. The least expensive units may not even accept
an external antenna. A good compromise for baseline docu-
mentation and monitoring is a unit that will average points, allow
for a PDOP mask and accept an external antenna that can be
fitted with a backplane.

Additional information about purchasing and using GPS can be
obtained from the sources identified in the “Resources” section
at the end of this Appendix.

3. Geographic Information Systems

A geographic information system is a set of computer programs
designed to manage, analyze and display spatial data. Spatial
data may be thought of as points (e.g., a concrete post at the
corner of a property), lines (the western boundary of the town of
Marshfield) polygons (the outline of Franklin

County) or images (an aerial photograph of Massa-
chusetts).

S All of the information in the GIS must be spatially
referenced (“georeferenced”) as it is entered, typi-
cally by longitude, latitude and elevation. This al-
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lows the user to overlay data from various sources to create
maps (overlaying the boundary of Marshfield over an aerial pho-
tograph, for example) or for analytical purposes.

MassGIS: MassGIS is the Commonwealth's Office of Geo-
graphic and Environmental Information, which develops and
maintains a statewide database of spatial information for envi-
ronmental planning and management. MassGIS has a number
of datalayers and images that are particularly useful for baseline
documentation and monitoring, including

Hydrography

Contiguous Natural Lands

Protected and Recreational Open Space
Natural Lands Riparian Corridors

Certified and Potential Vernal Pools

Biomap Core Habitat & Supporting Natural Landscapes
Living Waters Core and Supporting Watersheds
Scenic Landscapes

Topographic Contours

Areas of Critical Environmental Concern

USGS Topographical Maps

Black and White and Color Orthophotos

MassGIS has created a dataviewer that makes it easy to navi-
gate through the various datalayers. The dataviewer may be
used online or downloaded for use with ArcView. These data-
layers are also available for download from the MassGIS web-
site or may be ordered on CD-ROM (www.mass.gov/mgis/).

A digitized outline of the conserved property boundary, pre-
pared based on photo interpretation or from GPS locations of
boundary points (as described in Subsection 4, below), can be
used as an overlay on the various MassGIS datalayers to create
maps depicting conservation resources, land uses, topography
and soils, and hydrology on the land subject to the conservation
restriction.

Importing Data to GIS: All of the data in MassGIS has been
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spatially referenced to a common coordinate system (the Mas-
sachusetts State Plane Coordinate System) and datum (the
North American Datum 1983). A coordinate system is a means
of specifying locations in space, such as by latitude, longitude
and elevation. Each coordinate system specifies a projection, a
mathematical means of representing the curved surface of the
earth as a plane. A datum is a simplified model of the earth,
either in the form of an ellipsoid or a geoid.

There are many different coordinate systems and datums in
common use today. Before datalayers from multiple sources
are used together to create maps or for analysis, they must be
reprojected — converted to a common coordinate system and
datum. Most GIS programs have utilities that allow a datalayer
to be reprojected into a new coordinate system and datum. In-
formation about a given datalayer’s spatial references is typi-
cally contained in a “metadata” file available from the data ven-
dor. The metadata contains information on how and when the
data was gathered, where it comes from, and any limitations on
its use.

Importing GPS Locations to GIS: By importing GPS data into
a GIS, it is possible to quickly create maps of photopoints,
boundaries, roads and trails. An outline of the conserved prop-
erty boundary can then be used as an overlay on the various
MassGIS datalayers to depict conservation resources.

GPS data must be reprojected to be consistent with other GIS
datalayers. Most GPS receivers compute position using the
World Geodetic System 1984 (WGS 84)/Geodetic Reference
System 1980 (GRS 80) datum, although they may be set to dis-
play coordinates in various coordinate systems and datums.

GPS data can be reprojected as it is exported from the receiver,
or as it is imported to the GIS program. Trimble software allows
the data to be reprojected as it is exported. There are various
export programs available for Garmin and Magellan receivers.
Some allow for reprojection, while others simply extract the
‘raw” data in a form suitable for export to GIS. A free utility for
Garmin receivers is available from the Minnesota Department of
Natural Resources (www.dnr.state.mn.us).
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4. Aerial Photography

Aerial photographs are available from public agencies and pri-
vate vendors in a wide variety of scales, resolutions and formats
(e.g., black and white, color, color infrared). In baseline docu-
mentation and monitoring, aerial photographs are used to docu-
ment property conditions at the time the restriction is recorded,
identify changes to the property, identify vegetation community
types, and as a backdrop in GIS to digitize property
boundaries.

Digital Orthophotographs: A digital orthophoto is a
digitized aerial photograph that has been
“orthorectified” so that it is a planar representation of
the subject area as if it were totally flat. This means
that it has been corrected for the distorting effects of
the ups and downs of the topography on the ground.
Orthophotos can be used for digitizing property boundaries as
described below. A digital orthophoto that is georeferenced us-
ing the same datum and coordinate system can also be used
with other GIS datalayers.

MassGIS offers a number of digital orthophotographs. The most
useful for baseline documentation and monitoring are the state-
wide 1:5,000 Color Ortho Imagery and the 1: 5,000 Black and
White Digital Orthophoto Images, both with %2 meter ground
resolution (i.e., each pixel represents 2 meter). The most recent
photos are available for downloading from the MassGIS web
site or can be used online to make a map using their Online
Data Viewer at www.mass.gov/mgis/mapping.htm.

Digitizing Boundaries: Aerial photographs have a number of
cues that can be used to digitize property boundaries in GIS.
First create a rough polygon of the property boundaries using
whatever map or property description is available. Using an ae-
rial photograph as a backdrop, the corner and lines of the poly-
gon may be edited to conform to features such as roads, struc-
tures and clearings. The edited polygon can then be used to
delineate the property boundaries on topographical maps and
aerial photographs for the initial site visit. GPS locations col-
lected during the visit can later be used to correct the polygon.
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Note that it is not unusual for parcel lines created on aerial or
orthophotos to not fit precisely on topographic maps (and vice
versa). Remember that a map like this is an approximation of
the boundaries and not a substitute for the actual survey plan.

Other Aerial Photography Sources: The oldest MassGIS ae-
rial photographs date back to 1992. Earlier photos for conserva-
tion restrictions granted prior to 1992 are available from The
Aerial Photography Field Office of the US Department of Agri-
culture (www.apfo.usda.gov) and a number of commercial ven-
dors, including Col-East, Inc. (www.coleast.com), Eastern To-
pographics (www.e-topo.com), James W. Sewall Company
(www.jws.com), Chas. H. Sells, Inc. (www.chashsells.com) and
National Aerial Resources (www.nar.com).

Most vendors will supply aerial photography in either digital for-
mat or hard copy. Hard copy prints can be digitized using a
desktop scanner set to the appropriate resolution. Note that
while digitized photographs can by imported into a GIS, they
cannot be used with other datalayers unless they are georefer-
enced.

Another sources of very low level oblique aerial photographs
can be found on the web at www.local.live.com. New sources
are regularly available, so it is worth your time to do some
searching for aerials of your area.

Satellite Imagery: Aerial photographs are particularly good for
baseline documentation and monitoring as they are taken at
relatively low heights (hundreds of feet versus hundreds of
miles) and have high resolution. However they are generally
taken at infrequent intervals. The potential advantage of satel-
lites is that images of a given area are captured and made
available on a regular basis.

Until very recently, commercial satellite images were only avail-
able at low resolutions. Resolution is important as it determines
the minimum size object that may be seen in an image. A 30-
meter resolution satellite image would be comprised of pixels
(picture elements) 98 feet square. At this resolution any object
smaller than 98 feet on a side would be invisible even if it fell in
the center of a pixel.
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Now there is high-resolution satellite imagery with ground reso-
lutions of a meter or less, comparable to aerial photographs. On
a per acre basis, the costs are quite low ($26.00 per square
kilometer for some satellite images from one vendor
(www.OrbView.com) However, the individual images are very
large and, as a result, so are the minimum order requirements
and the cost: the minimum archival order for OrbView is 64
square kilometers, for a minimum order of just under $1,700.
This begins to approach the cost of hiring an aerial photography
company to fly custom photographs.

5. Topographical Maps

Topographical maps use contour lines (lines of equal elevation)
to depict land forms, and show natural and manmade features
of the landscape, including areas of vegetation (shown in
green), water bodies (blue), developed areas (gray or red) as
well as trails, roads, utility lines, and
other infrastructure, and major buildings.
Topographical maps thus contain lots of
information that is useful for determining
boundary location in the field, and in
characterizing a property in the Baseline
Documentation Report.

United States Geological Survey
(USGS) topographical maps are avail-
able in various scales. The most useful
for baseline documentation and monitor-
ing are the 1:24,000 scale maps (or
metric versions at a scale of 1:25,000).
These maps are also referred to as 7.5 minute quadrangles as
each encompasses an area 7.5 minutes of longitude by 7.5
minutes of latitude. One inch equals 2,000 feet on these “large
scale” maps. The USGS also produces smaller scale maps at
1:100,000 and 1:250,000.

USGS maps are prepared from a variety of sources including

stereoscopic aerial photographs and ground surveys. They are
highly accurate: the National Map Accuracy Standards require
that 90% of all field-verified points on a 1:24,000 map be within
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40 feet of their mapped locations horizontally, and within one-
half of a contour interval vertically (e.g., within 10 feet if the con-
tour interval is 20 feet).

USGS maps are generally available at many bookstores and
outdoor recreation stores. They are also available for download-
ing from the Mass GIS web site and other commercial online
sources such as www.topozone.com.

6. Boundary Location

Boundary Description: The property description in the conser-
vation restriction is generally found at the end of the restriction.
It can take many forms, including citation of deeds or plans (by
registry book and page numbers or land court document num-
ber), reference to town tax maps, or recitation of metes and
bounds (i.e., distances and directions). Sometimes a plan is
recorded that is prepared specifically for the conservation re-
striction. This is often done when portions of a property have
been excluded from the conservation restriction or if there are
building areas reserved within the restricted land.

The property description in the conservation restriction may not
be sufficiently detailed to be used for boundary location in the
field and additional research may be required. The appropriate
county Registry of Deeds or Land Court will have copies of any
plans or deeds cited in the conservation restriction. Cited
deeds and earlier deeds from prior sales of the subject property
may contain useful plan references. Most of the Registries in
Massachusetts are now accessible on line, and many allow for
viewing and printing of plans and deeds. Town offices fre-
quently have plans on file in the offices of the town clerk, asses-

)

sor, town engineer or planning department. Note that

location themselves as they are prepared at very
large scales, and are often not accurate at the parcel
level (see Section 3 of this Manual for more informa-
tion in researching land ownership).

\ tax assessor’'s maps should not be used for boundary

Metes and bounds property descriptions should be
converted into a map for ease of use in the field. This
can be done by hand using a protractor and ruler, or
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using GIS. The Norcross Wildlife Foundation/Massachusetts
Department of Environmental Management Data Editing Exten-
sion is a free extension for ArcView that produces maps from
metes and bounds descriptions (see http://www.state.ma.us/
dem/programs/gis/de/pe.htm).

If there is no map or description of the property, It is possible —
but very time consuming — to compile a property map using
plans or metes and bounds descriptions of abutting properties
where these are available. Use the town tax map to identify
abutters by tax map and lot or deed book and page, then search
the appropriate Registry, Land Court and town offices for plans.

Boundary Location in the Field: Using whatever property de-
scriptions are available, annotate a copy of a map or prepare a
sketch that shows every corner and line monument by type, and
the distance and direction from each monument to the next.
Monuments will be identified by type in the metes and bounds
property description and on the survey plans. The most common
types are stone bounds (SB), concrete bounds (CB), iron pipes
(IP), or rods (or even musket barrels), stonewalls and rock piles.
Rock and concrete monuments often have drill holes to pre-
cisely locate a corner or line.

A map may refer to pre-existing boundaries as “found” or
“existing” (e.g. “found concrete bound”), and those established
or to be established at the time the map was made as “set” or
“to be set” (“set iron pin”, “iron pin to be set”). It is not uncom-
mon to find that boundaries labeled as “to be set” were never

actually put in place.

Wooden stakes near a boundary line may indicate where a per-
manent boundary was to be set, or could simply be a temporary
marker used by the surveying team. Similarly, flagging and ar-
eas of cleared vegetation left over from a prior survey may be
on or off a boundary line, and may even extend into adjacent
properties — particularly in the case of wetland flagging.

The most efficient way to accurately locate property boundaries
is to methodically move from one monument to another, follow-
ing the bearing of the boundary line with a hand compass and
keeping track of the distance traveled along the way.
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Blazes: Often boundary lines will follow stonewalls or the re-
mains of an old wire fence. Absent these features, it is common
to blaze and paint trees on or near the boundary line. A blaze is
made by removing a small area of bark with a drawknife or
hatchet to expose the wood underneath. The blaze is usually
painted to make it visible at a distance.

Trees that are on the property line are blazed in the center on
both sides, so that an imaginary line drawn through the blazes
would point along the boundary line. Quartering blazes
are often made on trees that are within three feet of the
line. These are similar to the property line tree blazes, but
are offset to the side of the tree closest to the line. Trees
three to six feet off of the line are blazed once, on the face
that points toward the line. Trees are also blazed to indi-
cate corners. Three or more “witness” trees around a cor-
ner monument are each blazed on the side closest to the
marker. This makes it easier to locate the marker, and
makes it possible to replace it if it is disturbed.

Even absent boundary markers, walls, wire or blazes, it is
possible to follow boundaries based on cues on the
ground. Often there will be a noticeable difference in vegetation
on one side of a boundary line due to differing historical uses
(e.g. pasture versus cultivated field, managed woodlot versus
uncut forest). Other cues include the distinctive mark of healed
tree blazes, or persisting scars and burls on trees from fence
wire long rusted away.

Following a Bearing: Boundary line bearings may be given in
azimuth or in quadrants. Bearings in azimuth simply use the
clockwise angle of deflection from north, with north being 0 de-
grees, east 90 degrees, south 180 degrees and west 270 de-
grees. In the quadrant system, the compass is divided into four
sections (quadrants): northeast, southeast, southwest and
northwest. Directions are given with reference to these quad-
rants so that northeast is “north 45 degrees east”. The table on
the next page compares these two systems:
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APPENDIX A— TECHNICAL TOOLS FOR CONSERVATION RESTRICTION STEWARDSHIP
. ____________________________________________________________________________________________________________________________|

Degrees Quadrant
Northeast 45 N45E
East 90 N9OE,orS90E
Southeast 135 S45E
Southwest 225 S45W
West 270 N90OWorS90W
Northwest 315 N 45W

Compass bezels (the outer ring that turns) are marked in de-
grees, quadrants or both degrees and quadrants. Using quad-
rant bearings with a compass marked in degrees is relatively
simple. First set the compass to north or south according to
the quadrant bearing, and then turn it the specified number of
degrees toward east or west. For example, to set a degree
compass for the bearing S 45 W, set the bezel to south (180
degrees) then turn it 45 degrees toward the W mark on the
bezel (to 225 degrees).

Bearings may be given with reference to magnetic north — the
direction of the force lines of the earth’s magnetic field — or
true north — toward the earth’s geographic north pole. The
difference between the direction of magnetic north and true
north is referred to as declination. Declination varies from loca-
tion to location, and over time. The current declination in Mas-
sachusetts is approximately 16 degrees west (i.e., magnetic
north is 16 degrees west of true north), whereas it is 16 de-
grees east in Idaho. Current local declination is printed on
USGS topographical maps. In Massachusetts, to convert a
magnetic reading to true north, subtract 16 degrees. Many
compasses can be set to compensate for declination, allowing
readings to be made directly in true north.

The polarity of the earth has completely and abruptly reversed
itself several times over geological time scales. Magnetic north
wanders east and west over much smaller time frames, and so
the declination at a given location changes as a result. The
table on the next page shows the declination for Worcester
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Massachusetts at the beginning of each of the last ten dec-
ades, and the annual average change in declination for the
decade (calculated using the USGS web site declination calcu-
lator).

Declination (west)  Annual

Year Degrees Minutes Change (minutes)
1930 14 20 2 west
1940 14 35 0

1950 14 27 0

1960 14 29 0

1970 14 32 0

1980 14 46 3 west
1990 15 10 2 west
2000 15 11 2 east

This is the reason true north is often used in maps — it is a fixed
reference point. If your map is old and the bearings are given in
magnetic north, you may need to compensate for subsequent
changes. For example, the magnetic north bearings from a
1930 map would be some 50 minutes off of magnetic north in
the year 2000.

Note that Grid north appears on many recent maps, including
most topographic maps. Grid north is the reference north of co-
ordinate systems that depict the curved surface of the earth as
a plane, such as the Massachusetts State Plane Coordinate
system described in Section C above. While the difference be-
tween grid north and true north is significant near the poles, in
our mid latitudes the difference is too small to matter when us-
ing a hand held compass.

Most professionally prepared maps include a compass rose
that indicates the basis for the given bearings. A north arrow
with a star is true north, an arrow with an “N” is magnetic north,
and an arrow with “GN” is grid north. If the map doesn’t specify
in writing or symbolically, pick a prominent line feature on the
map (e.g., a road or a wall) and compare its given bearing with
a compass reading made on site.
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Traditionally, bearings found on maps or in metes and bounds
descriptions were given in degrees, minutes and seconds.
There are 360 degrees on the compass bezel. Each degree is
divided into 60 minutes, and each minute into 60 seconds. 45°
12’ 50” stands for 45 degrees, 12 minutes and 50 seconds.
Bearings may also be given in decimal degrees. Decimal //‘
degrees express the minutes and seconds as decimal frac-
tions. To convert from degrees minutes and seconds to
decimal degrees, the equation is: degrees + min-
utes/60+seconds/3600. In decimal degrees, 45 12 50”
would be expressed as 45.2139 (calculated as 45 degrees
+12 minutes/60 minutes + 50 seconds/3600 seconds)

When using a hand held compass, round up to the nearest
degree. Minutes and seconds are only meaningful when
using a staff-mounted compass or surveying instruments.
Set the bezel to the specified direction, then rotate the compass
until the arrow aligns with north. Note that large mineral depos-
its, power lines, electric fences and electronic equipment such
as GPS receivers or cameras can cause the needle to deviate
from magnetic north. Hold the compass level at about waist
height, and well away from electronic devices. Pick a visible
landmark (a snag or a tall tree, for example) that is in line with
the direction indicated and use it as a guide. When following a
boundary line that is not well marked (i.e., no fence or blazes),
hang small pieces of flagging at head height periodically, then
back sight on these with the compass to maintain the bearing.

Measuring Distance: When setting monuments surveyors use
steel tapes and lasers to measure distances to within a small
fraction of an inch. Fortunately, following these surveyor’s
measurements to relocate boundaries doesn’t require nearly
the same level of accuracy.

Pacing — measuring distance based on stride — is an efficient
way to measure distance between boundaries. To determine
the length of your pace, measure out a distance of 100 feet on
level ground and walk it several times. Divide the distance by
the average number of paces (each pace is two steps). Adult
paces range from less than 4ft. to more than 6ft.
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For Further Reading:
Digital Photography:

The Admissibility of Digital Photographs in
Court, Seven B. Staggs— www.crime-scene-
investigator.net

Digital Photography as Legal Evidence,
Roderick T. McCarve www.seanet/com/~rod/

digiphot.html

Mapping Systems General Reference, Trimble
Navigation Limited, 645 North Mary Avenue,
Sunnyvale, CA 94085

Boundary Research & Map and Compass:

Working With Your Woodland, Mollie Beatie,
Charles Thompson, Lynn Levine, 1993, Univer-
sity Press, Hanover, NH.

Legal Aspects of Owning and Managing Wood-
lands, Thomas J. McEvoy 1998, Island Press.
Washington, D.C., Covelo, CA.

GIS, Topo, and Mapping:

Umass Earth Sciences: www.umass.edu/tei/
esio

Terraserver: http://terraserver.microsoft.com

http://mac.usgs.gov/mac/isb/pubs/booklets/
symbols/index.html

Geographic Information Systems, United States

Geological Survey—http://www.usgs.gov/
research/gis/title.htm /

To measure distances between monuments, set off on
the left or right foot and count every two steps as 1
pace. Pace varies with slope (shorter uphill and on
steep downhills, longer on mild downhills) and condi-
tions (e.g., shorter in snow). With practice, it is possi-
ble to adjust for changes in terrain by occasionally add-
ing a full or half pace. Note also that map distances are
measured horizontally from one monument to another,
and don’t take into account the undulations in between.
On hilly sites, paced distances will be greater than the
map distances.

Where more accurate measurements are required,
such as laying out an unmonumented building enve-
lope, a hip chain may be used. A hip chain is a belt-
mounted device that contains a spool of biodegradable
thread tied to a counter calibrated to measure in feet,
meters or other distance units. One end of the thread is
tied to an object at the starting point, and the distance
traveled is displayed as the thread pays out. A 100’
tape measure can also be used, depending on dis-
tances, topography and vegetative cover.

Many older maps and metes and bounds descriptions
use rods, chains and links. A rod is 16.5 feet, a chain is
66 feet, and link is 7.92 inches (1/100 of a chain).
There are 4 rods to a chain. The chain is a useful unit
of measurement as 80 chains equal one mile (5,280
feet), and 10 square chains equal an acre (43,560
square feet). For ease of use in the field, these meas-
urements should be restated in feet or paces.

Topographical Maps and Aerial Photographs: To-
pographical maps and aerial photographs with the
property boundaries outlined by hand or using GIS can
be very helpful for boundary location. A topographical
map may reveal that a corner or marker is near a
prominent feature such as an outcrop or a stream. Ae-
rial photographs show variations in vegetation that can
be used to locate corners or bounds in the field (e.g., a
corner near a small stand of white pines).
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Appendix B
Sample Baseline Documentation Report

APCC/SMALL CONSERVATION RESTRICTION
Barnstable, MA

BASELINE REPORT

S AlIPLE

Grantor: Town of Barnstable
Date of Conveyance: March 1, 2004

Baseline Report Prepared: September 8, 2003
Prepared by: Nicholas Holland
Massachusetts Audubon Society
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8.

9.

Massachusetts Audubon Society
Baseline Report

Conservation Restriction (CR) History and Chronology
Property Conditions Report
CR Abstract

Directions to Site

Site Maps
USGS Topographical Map

Site Map
Aerial Photograph
Navigation Map

Baseline Photographs
Photopoint Map

Photopoint Locations
Baseline Photographs
Photo Affidavit
Executed Conservation Restriction

EOEA Application

Preparer’s Affidavit

10. Grantee’s Affidavit

11. Landowner Acknowledgment
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APCC Conservation Restriction
History and Chronology

In 1975, the Massachusetts Audubon Society received a bequest of 28 +/- acres from Louise Wynne off
Rt. 28 and Lumbert Mill Road in Barnstable, across the street from the Skunknett River Wildlife
Sanctuary. This land was subsequently conveyed by Mass Audubon to the Association for the
Preservation of Cape Cod in 1977, with Mass Audubon retaining a conservation restriction and a right of
reconveyance in the event APCC ever sought to transfer the land to another owner. This conservation
restriction was recorded on July 29, 1977 in Book 2628, Page 110 in the Barnstable County Registry of
Deeds.

In the late 1980s, a neighbor to the property, Alan Small, filed and received approval for a subdivision on
adjacent land. That subdivision also included a portion of the APCC land (8 acres) for which Small also
claimed ownership. APCC filed a complaint in Superior Court seeking to prevent the development.
Evidence regarding title was presented by both sides, with Mass Audubon sharing in the costs of the
litigation.

In 1993, an Agreement for Judgment was signed by APCC and Small. The Agreement committed both
APCC and Small to use their best efforts to clear title and engage in a land swap. APCC was to seek
release of the CR for a portion of the land that would have been given to Small. The result of the
Agreement was that a portion of the land that had been donated by Wynne would have been developed.
The commitments provided for in the Agreement were not finalized.

In the meanwhile, in 2003, the town of Barnstable agreed to purchase 14.26 acres from Alan Small for
$500,000 using “Land Bank” funds. This purchase included the disputed land as well as additional
undisputed land owned by Small. This purchase effectively ended the dispute between Small and APCC.
As part of the deal, APCC agreed to contribute their land for nominal consideration. Mass Audubon
signed a release of their reverter rights to facilitate this transfer. In addition, Mass Audubon and the town
of Barnstable worked together to develop a new conservation restriction covering all 29.48 acres of the
APCC/Small land and to obtain legislative approval for the release of the 1977 conservation restriction.
The new conservation restriction eliminated rights that APCC had retained to build an office building on
the site and eliminated provisions for agriculture and active recreational use, provided for construction of
a single water supply well on the property (subject to a monitoring agreement to be approved by Mass
Audubon) and incorporated modern CR provisions that were not contained in the old CR.

The release of the 1977 conservation restriction and reverter rights was approved by the Mass Audubon
Board of Directors on May 16, 2002. The release of the 1977 restriction was approved by the Legislature
and signed by the Governor on January 22, 2004 as Chapter 9 of the Acts of 2004. The new conservation
restriction was approved by the Barnstable Town Council on August 21, 2003 as part of the purchase of
the APCC/Small lands, and by the Secretary of the Executive Office of Environmental Affairs in
February 2004. It was recorded by the town on both the APCC and Small lands on March 1%, 2004.
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APCC Conservation Restriction
Barnstable, MA
Property Conditions

Introduction: The APCC conservation restriction was granted to Mass Audubon by the Town of
Barnstable on March 1, 2004. The 29.48-acre property is located in the village of Centerville, with
frontage on Route 28 to the south and Lumbert Mill Road to the east, and some 2,000 feet of stream
frontage along its western boundary.

Source: MassGIS, USGS 1975 and 1979.

The property includes 28.1 acres previously subject to a conservation restriction granted to Mass
Audubon by the Association for the Preservation of Cape Cod, Inc in 1977. The APCC donated this land
to the Town of Barnstable, and the town acquired abutting parcels simultaneous with the granting of this
conservation restriction.

The conservation restriction was granted in order to retain the property in a natural, scenic and open
condition for the protection of plants, wildlife and open space, while permitting the extraction of potable
water. Restrictions include construction of any kind, mining or excavation, dumping or storage of
materials, destruction of vegetation, the use of motorized vehicles, application or storage of inorganic
chemicals, division or subdivision of the property, or other activities detrimental to drainage, flood
control, water conservation, soil conservation or ground water levels.

The Town of Barnstable reserved the right to install and maintain a public water supply well and
associated infrastructure. This right is subject to the Town’s demonstration that such use will have not
more than a minimal detrimental effect of the natural resources of the property, and the development of a
monitoring plan acceptable to Mass Audubon. The donor also reserved the right to remove hazardous or
invasive plants in accord with a plan approved by the grantee, the erection of signs not exceeding 5 square
feet in area, the erection of observational or educational facilities, and the establishment of pervious
nature trails and parking for up to 5 vehicles.

Regional Setting: The property lies within the Northeastern Coastal Zone Ecoregion and the Cape
Cod/Long Island Subecoregion as designated by the Massachusetts Ecological Regions Project for the US
Environmental Protection Agency and the Massachusetts Department of Environmental Protection.
Ecoregions are areas of relatively homogeneous topography, geology, soils, and plant and animal habitats.
The Cape Cod/Long Island subecoregion is a generally low-lying area with a mild maritime climate. It
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contains 25 natural communities that are adapted to the region’s dry, sandy soils formed in glacial
outwash plains and moraines.

Abutting Lands: the 131-acre Skunknett River Wildlife Sanctuary lies to the south of the property. The
Sanctuary, shown in purple in the map below, has been designated as Priority Habitat and Estimated
Habitat for Rare Wetland Wildlife by the Natural Heritage and Endangered Species Program.

Source: MassGIS Protected and Recreational Space Datalayer, May 1998 with
subsequent updates.

The property abuts a 30-acre municipally owned parcel to the north and a 23-acre municipal parcel to the
west, both shown in pink. A municipal well field lies to the east.

Water Resources: The map on the following page shows the stream that runs along the western edge of
the property, and the abandoned cranberry bog to the north. Much of the property drains into these
watercourses.

Source: MassGIS 1:25,000 Hydrography Datalayer, April 1998.
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The property lies within a wellhead protection area designated by the Department of Environmental
Protection to protect recharge areas around public water supply wells.

Source: MassGIS DEP Wellhead Protection Areas, November 2003, Public Water Supplies,
November 2002.

The map on the previous page shows the wellhead protection area (purple hatching), existing wells (in
blue) and proposed wells (pink).

Current Land Use: The property is forested, and abuts other forested lands to the north and west (see
map below). These open lands are surrounded by low and high-density residential developments.

Source: MassGIS Land Use Datalayer, March 1998.

The map of property parcels below shows the extent of the surrounding fragmentation and
development.
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Source: Cape Cod Commission, August 1998 with subsequent updates.

Manmade features: There are two trails on the property. One runs north and south along the stream, and
the other runs east and west across the property from near the corner on Lumbert Mill Road.

The property is bounded by Route 28 to the south and by the stream and the edge of the cranberry bog to
the west. The eastern boundary follows portions of Lumbert Mill Road and four iron pins.

Geology, Topography and Soils: The property slopes gently to the west. There is a small kettle hole in
the lower portion of the northeastern quadrant (see topographical map below). The soils on the property
formed in coarse sand outwash deposits. The upland area is Carver loamy coarse sand. The low-lying area
is Freetown coarse sand to the north and Freetown and Swansea mucks to the south.

Source: MassGIS, USGS 1975 and 1979.
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Source: MassGIS Soils Datalayer, December 2000.

Carver loamy coarse sand is a very deep and excessively well-drained soil due to very rapid permeability
of the subsoil (B horizon) and substratum (C horizon). Available water capacity is very low, and these
soils tend to be droughty in the summer. These soils are often used as home sites, although the rapid
permeability leads to poor filtering of septic tank leach fields, creating a risk of groundwater pollution.

Freetown coarse sand is a very deep soil that forms in depressions and in areas adjacent to water bodies.
These soils are very poorly drained due to the muck and mucky peat beneath the coarse sand surface
layer. A seasonal high water table at 1 to 2 feet makes these soils unsuited to agriculture, woodlands or
construction. Many of these areas have been ditched and used for cranberry production.

Freetown and Swansea mucks form from decomposing vegetation in depressions and areas near streams
and bodies of water. Due to the permeability of these low-lying soils, the water table is at or near the
surface during most of the year.

Natural Community: The uplands of the property are dominated by black oak (Quercus velutina) and
pitch pine (Pinus rigida), with blueberries (Vaccinium spp.) in the understory. This area may be
considered a Pitch Pine- Oak natural community as classified by the Natural Heritage & Endangered
Species Program of the Massachusetts Division of Fish & Wildlife. These communities form on
excessively dry, low nutrient, acidic soils, and are fire dependent. Many moth species dependent on oak
or pine are found in these communities, along with most common mammals and birds such as the ruffed
grouse, Rufous-sided Towhee and Pine Warbler.

The wetland areas include a coniferous wooded swamp to the north, intergrading to a mixed wooded
swamp near the center of the property and a deciduous wooded swamp to the south (see map below).

Source: MassGIS Orthophoto
Wetlands and Streams, March
2003.
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Property Name: APCC
Town: Barnstable
CONSERVATION RESTRICTION ABSTRACT

Property Information

County: Barnstable

Town: Barnstable

Street Address: Lumbert Mill Road

Sanctuary (if any): Skunknett River

Restricted Acreage: 29.4

Tax Parcel References: Map: 146 Lot: 2, 3-1,3-2,3-3,3-4
Town Hall Tel.: (508) 862-4044

Conservation Restriction

Grantor Name: Town of Barnstable

Mailing Address: New Town Hall, 367 Main Street
Town: Barnstable

State: MA Zip: 02601-3907

Tel.: (508) 862-4044 Email:

Purchase Amount (if any): Source:
Stewardship Endowment?: Amount:

CR Recording Date: March 1, 2004

CR Recording Location: Barnstable

CR Recording References Book: 18270 Page: 64 Certificate #:

Deed Recording References Book: See Exhibit “A” of Conservation Restriction

Plan Recording References Book: 551 Page: 70, lots 1 through 6 (northern parcels
only)

EOEA number (if any): Barnstable #36

Current Fee Owner (if other than grantor)

Owner Name:

Mailing Address:

Town:

State: Zip:

Tel.: Email:

Acquired Ownership (date):

Deed Recording References Book: Page:

Synopsis of Restrictions (See text of Conservation Restriction for comprehensive list and
descriptions)
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Purposes:
Retain property in its predominantly natural, scenic and open condition for the protection of
other natural resources, plants, wildlife, natural habitat and open space.

Prohibitions:
Construction of any kind; mining or excavation

Dumping or storage of materials
Use of motorized vehicles
Destruction of vegetation

Activities detrimental to drainage, flood control, water conservation, ground water levels,
erosion control, or soil conservation

Application or storage of inorganic chemicals, except in accordance with a plan approved by the
grantee

Division, subdivision or conveyance of a portion of the premises

Use of the premises to satisfy zoning requirements or to seek variances for development
purposes.

Reserved Rights:

Erection and maintenance of signs setting forth restrictions to use, explaining Land Bank role in
the acquisition, or identifying natural features, trails or similar items

Erection of observational and educational facilities

Establishment of pervious nature trails up to 4 feet in width, pervious parking for up to 5
vehicles, and gates, fences and bridges

Reserved Rights Requiring Notice or Approval of MAS:

Application or storage of inorganic chemicals

Installation of a well and associated infrastructure for testing, maintenance and monitoring., to be
located in order to minimize adverse impacts. The town must demonstrate that such activities
will have a minimal detrimental effect on the natural resources of the property, and develop a
monitoring plan acceptable to Mass Audubon.

Site Visit Notice Required? no If so, # of Days or Weeks?

Key Features to Visit: Frontage on Lumbert Mill Road, Trails to Skunknett River
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APCC Conservation Restriction
Directions

The property is bounded by Route 28 to the south and by Lumbert Mill Road to the east. The
southeastern corner pin of the COMM fire and water district inholding is located approximately
300 feet north of the intersection of 28 and Lumbert Mill Road, roughly 20 feet off of the road
near telephone pole number 24. The remaining corners are also marked with iron pins. The
remainder of the property is bounded by the stream to the west and ditches to the north.
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Photopoint
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Longitude
-70.372081952
-70.373290898
-70.373212457
-70.373045034
-70.373056310
-70.373219643
-70.375001111
-70.376413710
-70.375594954
-70.375706655
-70.375528915
-70.374954414
-70.374763220
-70.372944839
-70.372335942

APCC
Conservation

Restriction
Photopoint
Locations

Latitude
41.653087411
41.652893554
41.655593665
41.655577556
41.654374294
41.653207275
41.653869912
41.652526876
41.653576790
41.655269210
41.657147534
41.656737693
41.655844784
41.654820460
41.652433273

Monument
Iron Pipe or Rod

Iron Pipe or Rod
Iron Pipe or Rod

Iron Pipe or Rod
Stake
Stake

Maximum Horizontal

HDOP
3.5
3.2
3.4
4.4
3.0
2.6
2.8
2.8
3.1
3.2
24
34
2.6
3.3
2.9

Precision
1.2
1.4
1.6
1.5
1.4
1.1
1.1
1.3
1.2
1.3
1.3
1.6
1.3
1.8
1.5
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All photographs taken September 8, 2003 by Nicholas Holland, Conservation Easement
Stewardship Specialist SAMPLE ONLY CONTAINS 1 PAGE OF PHOTOS).

JPEG 1, Photopoint 1, Azimuth 180 degrees: View south along boundary along Lumbert Mill Road from
iron pipe at property corner. CR to the right of center of photograph.

JPEG 2, Photopoint 1, Azimuth 300 degrees: View west-northwest along approximate boundary from iron
pin. CR to the left of center of photograph.
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Property: APCC, Barnstable

AFFIDAVIT OF PHOTOGRAPHER OF
PHOTOGRAPHS CONTAINED IN
BASELINE DOCUMENTATION REPORT

The undersigned hereby states and affirms 1) that he took the photographs contained in the
accompanying Baseline Documentation Report dated September 8, 2003 pertaining to the above-
described Property, 2) that said photographs illustrate and document the natural and other
resources of the Property sought to be protected under a Conservation Restriction on said
Property dated March 1, 2004 and recorded in the Barnstable County Registry of Deeds in Book
18270 at Page 64, and 3) that said photographs fairly and accurately depict the Property as it
appeared on the date that the photographs were taken. Unaltered originals of these photographs
were recorded on a non-rewriteable compact disc signed by me, labeled with the property name
that appears above, and in the possession of the Mass Audubon, the holder of said Conservation
Restriction.

Signed and sealed under the pains and penalties of perjury this day of
, 2004

By:

Nicholas Holland
Conservation Easement Stewardship Specialist

COMMONWEALTH OF MASSACHUSETTS

On this ____ day of , 200_, before me, the undersigned notary public,
personally appeared , proved to me through the
satisfactory evidence of identification, which were , to be

the person whose name is signed on the foregoing instrument, and acknowledged to me that
she/he signed it voluntarily for its stated purpose.

SEAL Notary

My Commission Expires:
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Property: APCC, Barnstable

AFFIDAVIT OF PREPARER
OF
BASELINE DOCUMENTATION REPORT

The undersigned hereby certifies 1) that he prepared the accompanying Baseline Documentation
Report dated September 8, 2003 pertaining to the above-described Property, 2) that said Report
describes and documents the natural and other resources of said Property sought to be protected
under a Conservation Restriction dated March 1, 2004and recorded in the Barnstable County
Registry of Deeds in Book 18270 at Page 64, and 3) that based on all the information cited in
said Report, that said Report is an accurate representation of the Property and its condition as of
the date of the grant of said Conservation Restriction.

The undersigned acknowledges 1) that the condition of the Property documented in said Baseline
Documentation Report does not necessarily represent the condition of the Property allowed or
required by the Conservation Restriction, and 2) that the Mass Audubon does NOT in any
manner waive any rights of Mass Audubon, either at law or in equity, to enforce the provisions
of said Conservation Restriction.

Signed and sealed under the pains and penalties of perjury this day of
, 2004
By:
Nicholas Holland
Conservation Easement Stewardship Specialist

COMMONWEALTH OF MASSACHUSETTS

On this ___ day of , 200_, before me, the undersigned notary public,
personally appeared , proved to me through the
satisfactory evidence of identification, which were , to be

the person whose name is signed on the foregoing instrument, and acknowledged to me that
she/he signed it voluntarily for its stated purpose.

SEAL Notary
My Commission Expires:

101



Property: APCC, Barnstable

AFFIDAVIT OF GRANTEE
OF
BASELINE DOCUMENTATION REPORT

The undersigned hereby certifies that the accompanying Baseline Documentation Report which
describes and documents the natural and other resources of the above-described Property sought
to be protected under a Conservation Restriction executed by the Grantor and dated
and recorded in the County Registry of Deeds in Book at Page
, 1s an accurate representation of the Property and its condition as of the date of the grant

of the Conservation Restriction based on all the information cited in the Report.

The undersigned acknowledges 1) that the condition of the Property documented in the Baseline
Documentation Report does not necessarily represent the condition of the Property allowed or
required by the Conservation Restriction, and 2) that Mass Audubon does not in any manner
waive any rights of Mass Audubon, either at law or in equity, to enforce the provisions of the
Conservation Restriction.

Signed and sealed under the pains and penalties of perjury this day of
, 2006
By:

COMMONWEALTH OF MASSACHUSETTS

On this ___ day of , 200_, before me, the undersigned notary public,
personally appeared , proved to me through the
satisfactory evidence of identification, which were , to be

the person whose name is signed on the foregoing instrument, and acknowledged to me that
she/he signed it voluntarily for its stated purpose.

SEAL Notary
My Commission Expires:
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Property: APCC, Barnstable
ACKNOWLEDGEMENT OF ACCURACY OF BASELINE DOCUMENTATION

The undersigned, being the owner of the Property described above and the Grantor of a
Conservation Restriction on said Property to Mass Audubon, dated March 1, 2004 and recorded
in the Barnstable County Registry of Deeds in Book 18270 at Page 64, hereby certifies to Mass
Audubon under the pains and penalties of perjury that the accompanying Baseline
Documentation Report dated September 8, 2003, which Report describes and documents the
natural and other resources of the Property sought to be protected by said Conservation
Restriction, is an accurate representation of the Property and its condition both as of the date of
the Report and as of the date of the grant of said Conservation Restriction.

The undersigned acknowledges and agrees 1) that the condition of the Property documented in
said Baseline Documentation Report does not necessarily represent the condition of the Property
allowed or required by the Conservation Restriction, and 2) that Mass Audubon does NOT in any
manner waive any rights of Mass Audubon, either at law or in equity, to enforce the provisions
of said Conservation Restriction.

Signed and sealed under the pains and penalties of perjury this day of
, 2004

By:

Grantor

COMMONWEALTH OF MASSACHUSETTS

On this ____ day of , 200_, before me, the undersigned notary public,
personally appeared , proved to me through the
satisfactory evidence of identification, which were , to be
the person whose name is signed on the foregoing instrument, and acknowledged to me that
she/he signed it voluntarily for its stated purpose.

SEAL Notary
My Commission Expires:
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Appendix C
Operating Principles for Land Conservation Organizations

Developed by the Massachusetts Easement Defense Subcommittee and Adopted by the
Massachusetts Land Trust Coalition Steering Committee in October 2005, rev. February 2006

How to Use These Operating Principles: It is the goal of the Massachusetts Easement Defense Subcom-
mittee and the Massachusetts Land Trust Coalition that every land trust and government entity that holds
conservation restrictions adopt and implement these operating principles. If you have questions about
them, or questions about stewardship or a CR violation, please contact any of the members listed
below, or the Chair of the Massachusetts Land Trust Coalition for help.

PREAMBLE

Conservation restrictions are an important tool for permanently protecting open space, forests, farmland,
and other natural resources. Because their provisions are intended to be perpetual, holders of conserva-
tion restrictions must provide stewardship that sustains restrictions throughout inevitable changes in own-
ership and surrounding conditions. Holders must also consider their own longevity as organizations and
have the proper policies and systems in place, as well as the financial resources, to uphold their responsi-
bilities to defend CRs against violations.

While each conservation restriction holder is ultimately responsible for defending the restrictions that it
holds, we believe that by working together as a land conservation community we will be able to collec-
tively offer a more formidable defense. Our goal is to create the best possible defense to conservation
restriction challenges by advising land trusts, municipalities, and state agencies on how to build strong
stewardship programs to minimize the likelihood of violations, and on what they can do when they are
faced with requests for amendments or violations in the future.

Over the long term, there is little doubt that conservation restrictions (CRs) will be violated and land trusts,
municipalities, and state agencies must be prepared to defend these restrictions in a court of law as well
as in the court of public opinion. As the number of CRs increases, the land conservation community as a
whole must continue to strengthen its CR stewardship practices. One holder’s success or failure may
affect not only existing conservation restrictions, but also our ability to conserve land in the future.

The following are operating principles that all land trust, municipalities, and state agencies that hold CRs
should seek to implement. The operating principles have received the endorsement of the Steering Com-
mittee of the Massachusetts Land Trust Coalition and are drawn from years of land conservation experi-
ence. MEDS is compiling and drafting sample policies and instructional materials to assist holders in im-
plementing these recommended operating principles. We hope that by leading by example and helping
others to implement these operating principles, conserved land in Massachusetts -- that we have all
worked very hard to protect -- will remain protected forever.

MEDS Members: Elizabeth Wroblicka, Esq. Chair; Kathy Sferra, Massachusetts Audubon Society; Bob Levite,
Esq., UMASS Cooperative Extension; Dick Evans, Esq.; Andrea Freeman, Trustees of Reservations Putnam
Conservation Institute; Andy Goldberg, Assistant Attorney General; Laura Mattei, Sudbury Valley Trustees;
Chris Pryor, New England Forestry Foundation; Buzz Constable, Esq., Lincoln Land Trust; Kathy Orlando,
Sheffield Land Trust. Special thanks to Joel Lerner for his significant contributions to the genesis of this project.
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MEDS Operating Principles for Land Conservation Organizations

1. For every conservation restriction that a land trust, state agency, or municipality holds, there
should be an accurate and complete record on file including the deeds to the fee interest and to
the conservation restriction, baseline document report, monitoring reports, and plans of record.
The location and boundaries of every CR should be known on the ground and documented in the
file; holders are encouraged to share this information with MassGIS and other statewide or re-
gional mapping authorities.

Comment: In order to defend its restrictions, a holder must first know and document the CRs that it
holds. It is incumbent upon all land trusts, state agencies, and municipalities to ensure the legal va-
lidity of and to protect the conservation values expressed in their CRs. A complete record of title
and the condition of the land at conveyance and over time will help CR holders prevent violations,
assess problems quickly, and enforce the CR. Sharing location and boundary information of CRs
with state and regional mapping authorities will assist in tracking all CRs, and provide broader public
awareness of the existence of conserved land throughout the Commonwealth.

2. Land trusts, state agencies, and municipalities should have a baseline documentation report
completed at closing for every conservation restriction that they hold and should systematically
monitor and prepare monitoring reports for every CR that they hold. Monitoring should occur as
often as needed but at least annually. In the event that seasonal or other conditions prevent the
completion of a full baseline documentation report by closing, a schedule for finalizing the full
report and an acknowledgement of interim data should be signed by the landowner at closing.
Interim data should consist of documentation submitted to the Division of Conservation Services
as part of the conservation restriction application process and should depict the condition of the
land at the time of closing.

Comment: Holders of conservation restrictions cannot effectively monitor future changes in re-
stricted properties if they do not have thorough documentation of the site conditions on the property
at the time a restriction is conveyed. Baseline reports compiled contemporaneously with the CR
ensure an accurate history of these acquisitions and document the initial conservation values and
the intent of the grantor and grantee. A sound baseline report, coupled with regular, systematic
monitoring, are the essential components of good conservation restriction stewardship — ensuring
that conservation values are documented at the time of the restriction conveyance, that violations
are promptly discovered and addressed, and that the purposes of the restriction are upheld. The
level of monitoring depends on the facts and circumstances of the particular CR.

3. Regular contact with landowners of CR properties is a critical component of successful stew-
ardship programs.

Comment: When a land trust, state agency, or municipality accepts a conservation restriction from a
landowner, regardless of whether it was donated or sold, the holder has agreed to uphold the pur-
poses of the CR in perpetuity. Since this is a promise that outlives individuals, it is necessary for
holders to have ongoing stewardship programs to carry out their perpetual responsibilities. In addi-
tion to baseline documentation reports and systematic monitoring, strong collaborative relationships
with landowners of CRs can minimize and often prevent violations and challenges to CRs. Cultivat-
ing landowner relationships helps reduce the risk of violations by (a) fostering trust between the CR
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holder and the landowner and (b) promoting a better understanding of the specific CR as well as
CRs in general. Cultivating relationships is especially important with successive landowners.

4. Land trusts, state agencies, and municipalities should have a written amendment policy ensur-
ing that the conservation purposes of the original CR are protected and that conservation values
are maintained or improved.

Comment: Amendments can be perilous. Inappropriate amendments can diminish the conservation
value of the land, jeopardize the holder’s status under the IRS regulations or the donor’s tax deduc-
tion, and undermine the holder’s reputation as a protector of land in the community. An amendment
policy fosters consistency and fairness in the decision-making process and provides criteria that a
holder must consider when evaluating proposed amendments to ensure that conservation purposes
and values are maintained or improved. A well-articulated amendment policy provides guidance to
landowners to help reduce frivolous requests for amendments.

5. Land trusts, state agencies, and municipalities should have a written enforcement policy that
ensures that conservation purposes and values are maintained and the property restored.

Comment: An enforcement policy defines the procedures that a conservation restriction holder will
follow to ensure that violations are promptly and thoroughly investigated, documented, and acted on
in an effective manner that will survive legal scrutiny. Adhering to an enforcement policy ensures
that violations are addressed fairly and consistently in light of all circumstances. Such a policy also
demonstrates that the conservation restriction holder takes its responsibilities seriously and is pre-
pared to enforce the terms of restrictions against future violations.

6. Land trusts should consider and plan for what entities may receive title to their conservation
restrictions in the event of the land trust’s dissolution. If dissolution is imminent, a land trust
should take affirmative steps to ensure that every CR is assigned or transferred to an appropriate
subsequent holder.

Comment: If land is to be protected forever, the conservation restriction must be enforceable for-
ever. A holder of a CR must plan for the possibility that it may no longer be able to carry out its re-
sponsibilities as a holder or that it may eventually dissolve as a nonprofit corporation. In the event
that it is no longer able to hold or enforce a CR, a holder’s primary concern should be locating a suit-
able subsequent holder because a judicial distribution of a land trust’s assets could result in the land
losing its protected status.

7. Land trusts, state agencies, and municipalities should have a stewardship endowment, con-
servation fund, or other mechanism to cover perpetual conservation restriction monitoring and
defense costs.

Comment: A holder of a conservation restriction has accepted an obligation to uphold the terms of
the restriction forever -- a period extending much longer than any individual involved in the transac-
tion. Over the long term, there is a high probability that conservation restrictions will be violated, ei-
ther intentionally or accidentally. In order to carry out its stewardship obligations and to adequately
defend against future violations, it is critical that every holder have the financial resources to ade-
quately carry out its stewardship obligations and defend future violations.
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Appendix D

Massachusetts Easement Defense Subcommittee
Conservation Restriction Enforcement Policy Guidelines
January 2006
. Why Adopt an Enforcement Policy?

Enforcement of conservation restrictions (CRs) is a fundamental activity of land trusts and public agen-
cies that hold such conservation restrictions. The purpose of an Enforcement Policy is to define the pro-
cedures that a conservation restriction holder will follow to ensure that apparent violations are promptly
and thoroughly investigated, documented, and acted on in an effective manner that will survive legal
scrutiny. A formally adopted Enforcement Policy helps ensure that violations are addressed fairly and
consistently in light of all circumstances. Such a policy also demonstrates that the conservation restric-
tion holder takes its responsibilities seriously and is prepared to enforce the terms of restrictions against
future violations.

In recognition of the importance of a clear Enforcement Policy, both the Land Trust Alliance and the
Massachusetts Easement Defense Subcommittee have recommended that every organization and
agency that holds conservation restrictions adopt a written Enforcement Policy.

Recognizing that Enforcement Policies must be tailored to the capacity and methods of operation of an
individual agency or organization, the level of their existing conservation restriction stewardship exper-
tise and the types of lands that they steward, this memorandum is not intended to be a sample Enforce-
ment Policy, but rather an outline of the issues that an organization or agency needs to address in its
development of its CR Enforcement Policy. A variety of sample policies are available from LTA’s re-

source library, www.ltanet.org.

Il. Enforcement Principles

A. Preparation for Enforcement — Avoiding and Addressing Violations

Assemble and maintain baseline documentation reports

Identify the resources necessary to monitor and enforce CRs, including financial
resources and expertise dedicated to CR stewardship

Foster and maintain positive working relationships with landowners
Monitor regularly and maintain CR and monitoring documentation

Maintain procedures to discover and resolve potential violations including training,
response checklists, documentation and decision-making protocols

N NN NN

Train staff and board in resolution of enforcement matters
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B. Obijectives of Enforcement

M Defend the purposes and terms of the CR, the conservation values of the property,
and the intent of the original parties

Prevent or stop ongoing environmental harm

M

M Restore land to the extent feasible or remediate conservation values

M Discourage any windfall or financial gain accruing to perpetrator of violation

M Maintain and enhance public/donor confidence in organization and land conservation
M Avoid negative precedents

M Evaluate the situation to prevent similar violations

M Maintain positive relationships to extent possible.

lll. The Enforcement Policy Components

A. Identify a clear plan for organizational response to reported violations that includes the following ele-
ments:

M Name and contact information for the organization’s enforcement officer (Executive
Director, Stewardship Director, or other person as directed in the Enforcement Pol-
icy, as well as an emergency contact if the primary contact is unavailable and swift
action is needed).

M Assess reported violations, including whether immediate action is required: Is there
ongoing damage or irreparable harm? Is the source reporting the violation credible?
What are the risks of inaction?

M Initiate and document contacts with the landowner (and violator if different); verify
details of the violation, determine the facts, review the CR and any applicable laws
affected by the violation or potential remediation

Contact any necessary public authority (e.g., Conservation Commission)

NN

Document specific action steps taken (correspondence, site visit reports, phone
calls, attempts to contact owner); include facts (sources, photos, reports) and opin-
ions (interpretations, excuses, assessments) with attention to maintaining credibility
and possible evidentiary needs

B. Identify guidelines to assess reported violations: Is it a clear violation or is the CR ambiguous? Is it a
willful violation or an accidental one? Are there minor or significant impacts? Is the violation precedent
setting? Is it a repeat violation? If you are considering legal action, how strong is your case? What proof
do you have? What are the violator’s potential defenses?

C. Consider whether “Major” and “Minor” violations will be handled differently in terms of procedures. Note
that major violations should be reported to MLTC and/or MACC [see “Types of Violations” below].
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D. Assess organization’s or agency’s range of potential actions which best achieve the objectives of
enforcement. s affordable legal advice available? What resources are available to seek redress?
What are the violator’s resources and defenses? What are the precedential implications for a win or
loss? Will the landowner benefit financially for the violation (private inurement)? What are the public
relations implications? What other organizations or agencies might assist with enforcement?
(including EOEA, the Attorney General, MLTC, other land trusts, etc.)

E. Consider alternatives for resolution, including written warning, written acknowledgement of viola-
tion by landowner, CR amendment (see sample policy) or formal interpretation (“discretionary con-
sent”), pre-litigation settlement (by agreement, mediation, or arbitration), or litigation. Any final reso-
lutions must be in accordance with the organization’s or agency’s adopted Enforcement Policy and
signed by an individual with delegated authority.

F. Evaluate remediation goals, as feasible and achievable, including remediation of the violation, al-
ternative improvements of parcel to offset damage, alternative conservation benefits (land, program,
finance), clarification or amendment of CR (with due consideration for accountability and future en-
forcement, avoiding negative precedents and publicity, and avoiding private inurement).

G. Implement the final action, including as necessary final documentation and archiving, legal ap-
proval of documentation, ratification by Board or their designee, public relations statement, etc.

H. Throughout enforcement process, strive to maintain positive relationships — assume good inten-
tions (hope for the best), but document adequately (prepare for the worst).

IV. Types of Violations — Suggested Definitions

A. A minor violation is an action that technically violates specific language in the CR but is not in-
consistent with the purpose of the CR and does not significantly degrade the conservation values of
the land protected by a conservation restriction. Examples may be dumping of a small amount of or-
ganic debris, or minor tree pruning.

B. A major violation is an action that may or may not violate specific language in the CR but is in-
consistent with the purpose of the CR or significantly degrades the conservation values of the land
protected by a conservation restriction. Examples may be construction of structures, excavation, or
clearing prohibited by the conservation restriction or a spill of hazardous materials on the property.
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